
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NOS. F903769/F903770

ROSA CASTRO-TULEN, Employee  CLAIMANT

ALLEN’S INC., Self-Insured Employer  RESPONDENT

OPINION FILED DECEMBER 8, 2010

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant appearing pro se.

Respondents represented by CONSTANCE G. CLARK, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On November 18, 2010, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on September 15, 2010,

and a pre-hearing order was filed on October 6, 2010.   A copy of the pre-hearing order

has been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties on July 30,

2007 at which time claimant was earning an average weekly wage of $449.58 which would

entitle her to compensation at the weekly rates of $300.00 for total disability benefits and

$225.00 for permanent partial disability benefits.

3.   The claimant sustained a compensable injury to her left knee on July 30, 2007

(F903769).

4.   The employee/employer relationship existed between the parties on May 27,

2008 at which time the claimant was earning an average weekly wage of $435.40 which

would entitle her to compensation at the weekly rates of $290.00 for total disability benefits
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and $218.00 for permanent partial disability benefits.

5.   Respondents have controverted the May 27, 2008 claim (F903770) in its

entirety.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Additional medical treatment for claimant’s left knee injury.

2.   Temporary total disability benefits related to the left knee.

3.   Compensability of injuries to claimant’s bilateral hands and left elbow.

4.   Medical related to bilateral hands and left elbow.

5.   Temporary total disability benefits related to claimant’s bilateral hands and left

elbow.

6.   Statute of limitations.

At the time of the hearing the respondent withdrew as an issue the statute of

limitations.   

The claimant contends she is entitled to additional medical treatment and temporary

total disability for her left knee injury.  She also contends that she suffered a compensable

injury to her bilateral hands and left elbow, and she seeks payment of medical benefits and

temporary total disability benefits as a result thereof. 

The respondent contends that claimant sustained a compensable medical only

injury to her left knee while working on July 30, 2007.  Respondent contends that it last

paid for medical treatment associated with that left knee injury on August 9, 2007.

Claimant did seek medical treatment from her family physician with complaints of knee

pain in January and February 2008, but filed for and received medical treatment from her

group health insurance, not workers’ compensation.  Accordingly, respondent contends

that any current knee problems are unrelated to the July 30, 2007 injury.  With respect to

claimant’s bilateral hands and left elbow, respondent contends that claimant did not suffer

a compensable injury at any time while employed by respondent.
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From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on September 15, 2010, and contained in a pre-hearing order filed October 6,

2010, are hereby accepted as fact.

2.   Claimant has failed to prove by a preponderance of the evidence that she is

entitled to additional medical treatment or temporary total disability benefits for her

compensable left knee injury.

3.   Claimant has failed to prove by a preponderance of the evidence that she

suffered a compensable injury to her bilateral hands or left elbow while employed by the

respondent.

   

FACTUAL BACKGROUND

The claimant is a 64-year-old woman who suffered an admittedly compensable

injury to her left knee on July 30, 2007.  On that date the claimant was working as a

machine operator, operating a depalletizing machine that dispensed empty cans to a

production area where they were filled with product.  In order to operate this machine it

was necessary for claimant to push a lever with her foot to release the pallet.  Claimant

was apparently struck in her left knee by the lever and was taken by the respondent to the

emergency room that day.  Claimant was diagnosed as suffering from blunt trauma to the

left knee and was given an Ace wrap and instructed to keep her left lower extremity

elevated as much as possible and to alternate using cold and heat.  Claimant was also
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given crutches and medications.  X-rays taken that day revealed osteoarthritic changes

which were moderate in degree with no evidence of fracture or dislocation.

On August 1, 2007, claimant was evaluated by Daniel Briley, a physician’s

assistant.  Briley’s medical report indicates that his exam revealed moderate swelling in

the claimant’s left knee.  He diagnosed claimant’s condition as a left knee contusion and

indicated that claimant should continue using medication, use her crutches as needed, and

use the Ace wrap if it were beneficial.  Briley also prescribed work modification.

Claimant was next evaluated by Briley on August 9, 2007.  His medical report

indicates that his examination of the claimant’s left knee was normal with no evidence of

swelling and essentially a full range of motion.  He diagnosed claimant’s condition as a

resolving contusion of the left knee and again recommended that claimant modify her work,

continue medications, and that she return for a follow-up appointment in one week.

Claimant apparently did not return as recommended in one week and did not seek any

additional treatment for her left knee until January 2008, when she sought medical

treatment from her family physician, Dr. DeYoung.  

Claimant was evaluated by Dr. DeYoung on January 29, 2008.  Dr. DeYoung’s

medical report contains a history indicating that claimant’s knee pain had begun three days

earlier.  The report also indicates that claimant informed Dr. DeYoung that she had injured

her knee at work but she did not remember when.  Dr. DeYoung’s report indicates that

claimant had previously undergone bilateral knee testing in 2006 which revealed arthritis

with medial joint spaces and spurs.  Dr. DeYoung diagnosed claimant’s condition as acute

pain and prescribed medication and indicated that if claimant’s condition did not improve

an MRI scan would be considered.

Claimant was next evaluated by Dr. DeYoung on February 4, 2008, at which time

Dr. DeYoung indicated that claimant’s problem was improving.  Dr. DeYoung indicated that

claimant should continue with her medication.  There is no indication that claimant has
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sought any additional medical treatment for her knee after February 4, 2008.

At some point in time the claimant was moved from her machine operator job to a

job as a line inspector, removing foreign material as product went down the line just before

canning.  Testimony was presented at the hearing that this was the final inspection step

before the canning process and that the product such as beans had been through various

other cleaning processes prior to this final inspection.  

On July 9, 2007, claimant sought medical treatment from Dr. DeYoung complaining

of numbness in her hands made worse by daily activities.  Dr. DeYoung referred claimant

for a nerve conduction test which was performed on July 25, 2007 by Dr. Johnson and

read as revealing bilateral carpal tunnel syndrome and mild left ulnar neuropathy at the

elbow.  Claimant was eventually referred to Dr. Allard, neurosurgeon, who performed

surgery on claimant’s left hand and wrist on August 28, 2007.  After this surgical procedure

the claimant had problems with bleeding at her left elbow which Dr. Allard diagnosed as

post-operative hematoma and recommended a surgical evacuation which was performed

on September 19, 2007.  Dr. Allard subsequently performed surgery on claimant’s right

wrist on May 27, 2008.  

Also in September 2008 the claimant retired from her employment with the

respondent.

Claimant has filed this claim contending that she is entitled to additional medical

treatment and temporary total disability benefits with respect to her left knee injury.  In

addition, claimant contends that she suffered compensable injuries to her bilateral hands

and left elbow for which she seeks medical treatment and temporary total disability

benefits.

ADJUDICATION
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The first issue for consideration involves claimant’s contention that she is entitled

to additional medical treatment and temporary total disability benefits relating to her

compensable left knee injury.  Claimant has the burden of proving by a preponderance of

the evidence that she is entitled to additional medical treatment.  Dalton v. Allen

Engineering Company, 66 Ark. App. 201, 989 S.W. 2d 543 (1999).  After reviewing the

evidence in this case impartially, without giving the benefit of the doubt to either party, I

find that claimant has failed to meet her burden of proving by a preponderance of the

evidence that she is entitled to additional medical treatment for her compensable left knee

injury.

The respondent accepted a compensable injury to claimant’s left knee on July 30,

2007, and took claimant to the emergency room for medical treatment.  Respondent

subsequently had claimant evaluated by Daniel Briley, a physician’s assistant, on August

1 and August 9, 2007.  At the time of claimant’s last visit with Briley on August 9, 2007,

Briley noted that claimant’s left knee contusion was resolving and he indicated that

claimant should return for a follow-up appointment in one week.  Claimant never returned

to Briley for a follow-up appointment and did not seek any additional medical treatment

until more than five months later when she sought medical treatment from her family

physician, Dr. DeYoung.  While Dr. DeYoung’s medical report of January 29, 2008

indicates that claimant stated that she had hit her knee at work, Dr. DeYoung’s report also

indicates that claimant’s knee pain had begun three days earlier.  In addition to her

evaluation on January 29, 2008, claimant was also evaluated by Dr. DeYoung on February

4, 2008, and his medical report of that date indicates that claimant’s knee condition was

improving.  Claimant did not request any additional medical treatment from the respondent

in January or February 2008, but instead sought medical treatment from her family

physician and filed for payment of medical treatment with her group health insurance, not

the respondent’s workers’ compensation.
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Furthermore, I believe it is important to note that more than two and a half years

have passed since the time of claimant’s last treatment with Dr. DeYoung and claimant has

received no additional medical treatment for her left knee injury.

Based upon the foregoing evidence, I find that claimant has failed to meet her

burden of proving by a preponderance of the evidence that she is entitled to additional

medical treatment for her July 30, 2007 compensable knee injury.  To the extent that

claimant may need medical treatment for her left knee, I find that she has failed to

establish a causal connection between her current problems and the July 30, 2007

compensable injury.

Likewise, I find that claimant has failed to meet her burden of proving by a

preponderance of the evidence that she is entitled to temporary total disability benefits for

the July 30, 2007 left knee injury.  The injury to claimant’s left knee was a scheduled injury.

An employee who suffers a scheduled injury is entitled to receive temporary total or

temporary partial disability benefits during their healing period or until they return to work,

whichever occurs first, regardless of whether there is a total incapacity to earn wages.

Wheeler Construction Company v. Armstrong, 73 Ark. App. 146, 41 S.W. 3d 822 (2001).

Here, I find insufficient evidence that claimant remained within her healing period after her

last evaluation by Briley on August 9, 2007.  Furthermore, even after claimant’s

compensable injury she was returned to work by the respondent and continued to work for

respondent until she retired in September 2008.  Given this evidence, I find that claimant

has failed to meet her burden of proving by a preponderance of the evidence that she is

entitled to temporary total disability benefits for her compensable left knee injury.

The second issue for consideration involves claimant’s contention that she suffered

compensable injuries to her bilateral hands and left elbow as a result of her employment

with the respondent.  Claimant contends that she suffered a work-related gradual onset

of bilateral carpal tunnel syndrome.  Pursuant to Act 796 of 1993 claimant is not required
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to establish that her work duties required rapid repetitive motion in order to establish

compensability of carpal tunnel syndrome.  Kildow v. Baldwin Piano & Organ, 333 Ark. 335,

969 S.W. 2d 190 (1998).  However, claimant must still prove by a preponderance of the

evidence that she sustained a carpal tunnel syndrome injury arising out of and in the

course of her employment, that a work-related injury is the major cause of her disability or

need for medical treatment, and the compensable injury must be established by objective

medical findings.

In this particular case, I find that claimant has failed to meet her burden of proving

by a preponderance of the evidence that her carpal tunnel syndrome arose out of and in

the course of her employment with the respondent.  Claimant testified at the hearing that

the pain in her hands started when she began working for the respondent.  Claimant had

previously worked at Simmons Foods packing boxes of chicken.  Claimant testified that

she did not remember any problems or medical treatment for her hands while working for

Simmons Foods.  However, medical records from 1994, before claimant began working for

respondent, indicate that claimant was complaining of numbness in both hands.  As a

result of those complaints claimant was prescribed treatment in the form of heat therapy

and medication.  The medical reports also indicate that claimant gave a history of pain in

both wrists with her fingers going numb.

In addition, I believe it is significant to note that claimant initially sought medical

treatment from Dr. DeYoung who referred her to Dr. Johnson for nerve conduction studies,

and then from Dr. Allard who eventually performed surgery.  A review of the medical

records from those physicians fails to indicate any history of claimant’s hand problems

resulting from her job activities with the respondent.  In fact, the first medical report

mentioning claimant’s job activities in connection with her bilateral carpal tunnel syndrome

is a physical therapist’s note of October 10, 2007, a note written after claimant had already

undergone surgery and after she had been evaluated by three treating physicians.
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Finally, I note that claimant testified that she did not report a workers’ compensation

injury with respect to her hands to the respondent.

Q. And you did not report a workers’ comp injury to
your hands at Allens, did you?

A. No.

Claimant’s testimony was corroborated by that of Fred Hetsel, the safety

coordinator/human resource manager for respondent.  Hetsel testified at the hearing that

claimant did not make any complaints to him about her hands or arms bothering her prior

to seeking medical treatment.  Hetsel testified that he was aware that claimant had

undergone surgery, but that claimant never reported those problems as work related.

Likewise, Jody Yoakum, the director of risk management for respondent, testified at the

hearing that she did not know of a potential workers’ compensation claim for claimant’s

hands until after the AR-C form was filed.  Yoakum testified that all medical treatment for

claimant’s surgeries was paid through group health for which claimant had applied for

benefits.

Accordingly, for the foregoing reasons, I find that claimant has failed to meet her

burden of proving by a preponderance of the evidence that she suffered a compensable

injury to her bilateral hands in the form of carpal tunnel syndrome.  Based upon this same

evidence I also find that claimant has failed to prove by a preponderance of the evidence

that she suffered a compensable injury to her left elbow.  Furthermore, I note that with

respect to the left elbow injury, it does not involve carpal tunnel syndrome.  Therefore, with

respect to an alleged left elbow injury claimant would also have to meet her burden of

proving by a preponderance of the evidence that her job activities with respondent

involved rapid repetitive motion.  I find based upon the testimony of claimant as well as the

testimony of Hetsel and Yoakum that claimant’s job activities did not involve rapid

repetitive motion.
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ORDER

Claimant has failed to meet her burden of proving by a preponderance of the

evidence that she is entitled to additional medical treatment or temporary total disability

benefits for her compensable left knee injury.  Claimant has failed to prove by a

preponderance of the evidence that she suffered a compensable injury in the form of

bilateral carpal tunnel syndrome or an injury to her left elbow while employed by the

respondent.  Therefore, her claim for compensation benefits is hereby denied and

dismissed.

The respondent is ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $465.25.

IT IS SO ORDERED.

                                                                    
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


