
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F709041
HARREL BROONER, Employee  CLAIMANT

JOHN BROWN UNIVERSITY, Employer  RESPONDENT

TRAVELERS INSURANCE COMPANY, Carrier RESPONDENT

OPINION FILED SEPTEMBER 20, 2010

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by JASON WATSON, Attorney, Fayetteville, Arkansas.

Respondents represented by PHILLIP CUFFMAN, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On August 25, 2010, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on June 23, 2010, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties at all

relevant times.

3.   The claimant sustained a compensable injury to his cervical spine on August 18,

2007.

4.   The claimant was earning sufficient wages to entitle him to compensation at the

weekly rates of $175.00 for total disability benefits and $154.00 for permanent partial

disability benefits.

5.   Respondents accepted and are paying permanent partial disability benefits

based on a 6% body as a whole rating assigned on February 26, 2010.
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At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to permanent partial disability for wage loss.

2.   Attorney fee.

The claimant contends that he is entitled to wage loss disability in excess of his

anatomical impairment, and that his attorney is entitled to an attorney fee on all wage loss

benefits found due. 

The respondents contend they have paid appropriate benefits and that the claimant

has experienced no wage loss.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on June 23, 2010, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.    Claimant has met his burden of proving by a preponderance of the evidence

that he is entitled to permanent partial disability benefits in an amount equal to 20% to the

body as a whole for loss in wage earning capacity.

3.   Respondent has controverted claimant’s entitlement to all unpaid indemnity

benefits.

FACTUAL BACKGROUND

The claimant is a 68-year-old man who graduated from high school and attended

two years of junior college as a business major.  At the hearing claimant described various
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jobs which he had performed throughout his work history.  For the majority of claimant’s

life he worked in truck sales for Freightliner and Ron Blackwell Ford.  Claimant retired from

truck sales in May 2004 at the age of 62.  

Shortly after claimant’s retirement he underwent surgery at the VA on his low back

in October 2004.  In December 2005 the claimant was hired by the respondent as a

security guard.  Claimant testified that his job duties required him to walk the campus at

night to make sure buildings were locked and then unlock the buildings by 6:00 a.m.

Claimant testified that it took approximately two hours to unlock all the buildings.  In

addition, claimant also worked at special events such as basketball games and graduation.

Although claimant was initially hired as a part-time employee working 32 hours per week,

he would frequently fill in for other guards who were off work.

On August 18, 2007, the claimant had checked out a report of gunshots and was

driving down a driveway in a Jeep furnished by the respondent when he ran into a hole in

the ground caused by excessive rain.  Claimant testified that the hole was deep enough

that the rear wheels of the Jeep came off the ground.  Although claimant was wearing his

seatbelt at the time, the force of the impact caused him to rise up in the seat and strike his

head against the roof of the Jeep.  Claimant testified that he developed a knot on his head

and on the side of his neck.  He also experienced dizziness and numbness in his neck,

fingers, arm, and shoulder.

Claimant’s initial medical treatment was at the Veterans Administration where he

was informed that he might have a concussion.  Respondent subsequently sent claimant

to Washington Regional Medical Center where claimant was diagnosed as suffering from

a mild traumatic brain injury and cervical/thoracic strain.  Respondent subsequently

referred claimant to Dr. Framjee in Oklahoma who eventually released claimant from his

care.  Thereafter, claimant filed a change of physician request to Dr. Luke Knox.  Dr.

Knox’s medical reports indicate that he has primarily treated claimant conservatively with
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medication and also injections which were performed by Dr. Ennis.  Although Dr. Knox and

the claimant discussed surgery, Dr. Knox has recommended that claimant avoid surgery

“at all costs.”  In a report dated February 26, 2010, Dr. Knox indicated that claimant had

reached maximum medical improvement and he assigned claimant a permanent physical

impairment rating in an amount equal to 6% to the body as a whole.  Respondent has

accepted the impairment rating and paid permanent partial disability benefits in an amount

equal to 6% to the body as a whole.  Claimant has filed this claim contending that he is

entitled to benefits for wage loss over and above the impairment rating.

ADJUDICATION

A.C.A. §11-9-522(b)(1) states that when considering claims for permanent partial

disability benefits in excess of the permanent physical impairment the Commission may

take into account various factors.  These factors include the percentage of permanent

physical impairment itself as well as other factors such as the claimant’s age, education,

work experience, and other matters reasonably expected to affect their future earning

capacity.  

After consideration of the relevant wage loss factors in this case, I find that claimant

has met his burden of proving by a preponderance of the evidence that he has suffered

a loss in wage earning capacity in an amount equal to 20% to the body as a whole.

As previously noted, claimant was assigned a permanent physical impairment rating

by Dr. Knox in an amount equal to 6% to the body as a whole.  The claimant is a 68-year-

old man who graduated from high school and attended two years of junior college as a

business major.  The claimant served in the United States Navy for six years as a

machinist.  Claimant testified that he has undergone various training programs including

refrigeration school, electrical school, welding school, cab rebuild school, sales school,

and plumbing school.  Claimant testified that he has performed a variety of jobs throughout
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his lifetime.  These have included repair of home appliances; selling insurance and

collecting debts; working at a glass company; and working at a trucking company on

refrigerated trailers.  At that trucking company claimant later became an instructor for that

company educating users on diesel, electrical, and refrigerated parts of busses.  

At some point the claimant became a shop foreman for Freightliner and attended

school for cab rebuilding and welding.  Claimant later moved to the front office selling parts

before moving to truck sales.  Claimant continued to work for Freightliner in truck sales and

also worked for Ron Blackwell Ford selling trucks.  Claimant performed those jobs until he

took early retirement at age 62 in May 2004.  Following his retirement the claimant took

his job with the respondent as a security guard.

The claimant’s prior job experience indicates that he has performed jobs which

require both physical labor and jobs which require non-physical labor.  Claimant’s prior

training indicates that he has been capable of undergoing training in order to perform his

jobs.

The claimant underwent a functional capacities evaluation on August 18, 2008.  The

functional capacities evaluation report indicates that claimant gave a near full though not

entirely full effort.  Thus, minor inconsistencies were present during the testing.  The report

indicates that claimant would be able to return to light to medium physical work.  The

report indicates that claimant can perform work in a seated position using his arms and

hands on a frequent basis and work from the floor to overhead on an occasional basis.

The report indicates that claimant should avoid prolonged cervical flexion secondary to

increased radiating symptoms.  The report indicates that claimant is able to lift 20 to 50

pounds on an occasional basis; 10 to 25 pounds on a frequent basis; and 10 pounds on

a constant basis.  Finally, the report indicates that claimant is able to sit for 56 minutes at

one time and stand or walk 40 minutes at a time.  Claimant agreed with the restrictions

regarding sitting or standing or walking.
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Claimant testified that his current symptoms include constant pain in his neck which

requires him to use creams and heating pads.  Claimant testified that he has trouble

driving because he cannot turn his head enough to look for cars.  Claimant testified that

of all his prior work in the past he believes the only job he could perform would be the work

as a salesman, but that he did not believe he was alert enough with his pain medication

and the pain itself.  In addition, claimant testified that he is not able to drive very well due

to the limitation in moving his neck.  It should be noted that Dr. Knox did not place any

specific restrictions on the claimant’s ability to return to work outside the functional

capacities evaluation.

After consideration of the relevant wage loss factors in this case, I find that claimant

has met his burden of proving by a preponderance of the evidence that he has suffered

a loss in wage earning capacity in an amount equal to 20% to the body as a whole.  While

claimant would not be able to return to work at a job which required significant physical

labor, the functional capacities evaluation indicates that claimant is capable of returning

to work at light to medium physical levels.  Claimant’s job history as well as his educational

background indicates that claimant is capable of performing work which is non-physical

in nature. 

Accordingly, I find that claimant has suffered a loss in wage earning capacity in an

amount equal to 20% to the body as a whole.

AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to permanent partial disability benefits in an amount equal to 20% to the body

as a whole for a loss in wage earning capacity.  Respondent has controverted claimant’s

entitlement to unpaid indemnity benefits.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney
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fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.  

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $352.25.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                                     
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


