
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F404328

GARY BORCHERT, Employee  CLAIMANT

MERCY HEALTH SYSTEM, Employer  RESPONDENT #1

COMMERCIAL & INDUSTRY INSURANCE CO., Carrier RESPONDENT #1

SECOND INJURY FUND                                                                     RESPONDENT #2

DEATH & PERMANENT TOTAL DISABILITY TRUST FUND             RESPONDENT #3

OPINION FILED OCTOBER 13, 2010

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by JASON HATFIELD, Attorney, Fayetteville, Arkansas.

Respondent #1 represented by MELISSA WOOD, Attorney, Little Rock, Arkansas.

Respondents #2 and #3 not participating in hearing.

STATEMENT OF THE CASE

On September 15, 2010, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on July 14, 2010, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The prior opinions are final and res judicata.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to additional medical benefits.

2.   Statute of limitations.
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At the time of the hearing claimant clarified that the only issue at this time is his

request for reimbursement of medication prescribed for his compensable back injury.

Based upon that clarification, respondent agrees that the statute of limitations is not an

issue at this time.  The claimant has reserved as an issue his right to request payment of

past or future medical treatment.

The claimant contends that respondents have failed to reimbursement him for out-

of-pocket co-payments for prescriptions as a result of his December 3, 2002 compensable

injury.

Respondent #1 contends that appropriate benefits have been paid pursuant to the

prior opinions in this case.  Claimant’s prior attorney sent a request for reimbursement of

prescription co-pays by letter dated March 13, 2010.  Respondent is willing to reimburse

for prescriptions that are related to medical treatment previously awarded.  However,

documentation supporting that request will need to be provided.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on July 14, 2010, and contained in a pre-hearing order filed that same date, are

hereby accepted as fact.

2.    Claimant has met his burden of proving by a preponderance of the evidence

that respondent is liable for payment and reimbursement of medicines prescribed for his

compensable back injury.  These medications include Lyrica, Topamax, Morphine,

Trazodone, Tramadol, Hydrocodone, and Fentanyl patch.  Respondent is not liable for
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payment of reimbursement of medicines prescribed for claimant’s depression which

includes Effexor and Burpropion.

FACTUAL BACKGROUND

The claimant suffered a compensable injury to his back on December 3, 2002 while

working for the respondent.  As a result of that compensable injury the claimant came

under the care of Dr. Gallaher, neurosurgeon.  Dr. Gallaher performed three surgical

procedures on the claimant’s low back.  These surgeries occurred on March 24, 2004; July

6, 2004; and December 9, 2004.  

This claim has been the subject of two prior hearings.  The first hearing was

conducted on June 8, 2005.  In an opinion filed July 18, 2005, this administrative law judge

found, inter alia, that claimant was entitled to additional medical treatment for his back,

including the surgeries which had been performed by Dr. Gallaher.  That opinion was

affirmed and adopted by the Full Commission in an opinion filed December 21, 2005.  

A second hearing was conducted in this claim on February 7, 2007.  In an opinion

filed March 27, 2007, several findings were made including a finding that respondent was

liable for reimbursing claimant for his out-of-pocket medical expenses which at that time

totaled $4,589.85.  That opinion was subsequently affirmed and adopted by the Full

Commission in an opinion filed January 16, 2008, and it was affirmed by the Arkansas

Court of Appeals in an opinion filed September 17, 2008.  According to a printout

submitted by the respondent at the time of the hearing, respondent paid the previously

ordered reimbursement on April 3, 2007. 

Since that time the claimant has continued to receive medical treatment, primarily

from Dr. Saez, his family physician.  Dr. Saez has treated claimant for his compensable

injury as well as a number of other non-work related conditions as well.

The claimant contends that Dr. Saez has prescribed various medications for his
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compensable back injury which have not been paid by the respondent.  Specifically, he is

requesting reimbursement of out-of-pocket expenses associated with those medications.

ADJUDICATION

Claimant has the burden of proving by a preponderance of the evidence that

medical treatment and associated expenses are reasonable and necessary for treatment

of his compensable injury.  Stone v. Dollar General Stores, 91 Ark. App. 260, 209 S.W. 2d

445 (2005).  

Claimant testified that since respondent reimbursed him for medication on April 3,

2007 he has not been reimbursed for out-of-pocket expenses.  Since that time claimant

contends that he has been prescribed various medications by Dr. Saez for pain associated

with his compensable low back injury.  These medications include Lyrica, Topamax,

Morphine, Trazodone, Tramadol, Hydrocodone, and a Fentanyl patch.  It is claimant’s

testimony that all of these medications were prescribed for pain associated with his

compensable low back injury.

Based upon the testimony of the claimant which I find to be credible and entitled to

great weight, as well as my review of Dr. Saez’s medical records which were submitted into

evidence at the time of the hearing, I find that claimant has met his burden of proving by

a preponderance of the evidence that the medications prescribed for pain associated with

his compensable low back injury are reasonable and necessary.  Therefore, respondent

is hereby ordered to reimburse claimant for his out-of-pocket expenses associated with

those pain medications.  I do not find that respondent is liable for reimbursing claimant for

medications prescribed for his depression which includes Effexor and Burpropion.  No

finding has been made in this case that claimant’s depression is a compensable condition.

Significantly, claimant testified at the hearing that he was taking medication for depression

prior to his compensable injury.  Based upon the foregoing, I find that respondent is not
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liable for reimbursement of out-of-pocket expenses associated with claimant’s depression

medication. 

AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

respondent is liable for payment of his out-of-pocket expenses associated with prescription

medications for pain for his compensable low back injury.  These medications include

Lyrica, Topamax, Morphine, Trazodone, Tramadol, Hydrocodone, and a Fentanyl patch.

Respondent is not liable for medications prescribed for claimant’s depression.

Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $360.00.

IT IS SO ORDERED.

                                                                   
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


