
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G005105

JORDAN BATES, Employee  CLAIMANT

MJS ARK LLC, Uninsured Employer  RESPONDENT

OPINION FILED NOVEMBER 17, 2010

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondent not appearing at hearing.

STATEMENT OF THE CASE

On October 28, 2010, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on September 15, 2010,

and a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

There were no stipulations entered into between the parties.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Employee/employer relationship.

2.   Compensability of injury to claimant’s right shoulder and clavicle on June 7,

2010.

3.   Wage rate.

4.   Medical.

5.   Temporary total disability benefits.

6.   Attorney fee.

The claimant contends that on June 7, 2010 he fell while stripping wax off floors and
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injured his right shoulder and clavicle.  He requests payment of medical expenses,

temporary total disability benefits, and an attorney fee. 

The respondent did not appear at the pre-hearing conference or the hearing in this

matter.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2.   The employee/employer relationship existed between claimant and respondent

on June 7, 2010.

3.   On June 7, 2010, the claimant earned an average weekly wage of $120.00

which would entitle him to compensation at the rate of $80.00 per week for total disability

benefits.

4.   Claimant has met his burden of proving by a preponderance of the evidence that

he suffered a compensable injury to his right shoulder and clavicle on June 7, 2010.

5.   Respondent is liable for payment of all reasonable and necessary medical

treatment provided in connection with claimant’s compensable injury.  This includes, but

is not limited to, treatment at the Washington Regional Medical Center emergency room,

Dr. Averitt and Dr. Heinzelmann.

6.  Claimant has met his burden of proving that he is entitled to temporary total

disability benefits for seven weeks at the rate of $80.00 per week for a total of $560.00.

7.  Respondent has controverted claimant’s entitlement to all unpaid temporary total

disability benefits.
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FACTUAL BACKGROUND

The claimant was employed by the respondent which cleans schools.  Claimant

testified that on June 7, 2010, when he went into work at an elementary school he slipped

on a floor that was being waxed, landing on his right shoulder and breaking his collarbone.

Claimant reported his fall to Dewayne, his supervisor, and was told to go home and put ice

on it.  After going home the claimant went to the emergency room at Washington Regional

Medical Center where he was diagnosed with a fractured clavicle and a right shoulder

strain.  Claimant was instructed to see Dr. Heinzelmann for follow-up care and he was also

given a note indicating that he was unable to work until he was seen and released by Dr.

Heinzelmann.

Before claimant was evaluated by Dr. Heinzelmann, he sought medical treatment

from his family physician, Dr.  Averitt, who in turn referred him to Dr. Heinzelmann.

Claimant was evaluated by Dr. Heinzelmann on June 9, 2010 and was diagnosed with a

fractured right clavicle.  Claimant was given a sling to wear for a six-week period of time.

Dr. Heinzelmann indicated that claimant should avoid any aggressive activities with no

overhead use of his arm and no lifting more than five pounds below shoulder level for the

next six weeks.  He indicated that claimant could then wean off the sling and return to full

duty.

Claimant testified that he took the note from Dr. Heinzelmann to the respondent and

was informed that work was not available.  Claimant testified that his clavicle fracture

healed seven weeks after the date of injury.

Claimant has filed this claim contending that he suffered a compensable injury to

his right shoulder and clavicle on June 7, 2010.  He seeks payment of medical benefits,

temporary total disability benefits, and a controverted attorney fee.  
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ADJUDICATION

Claimant contends that he suffered a compensable injury to his right shoulder and

clavicle on June 7, 2010, when he slipped and fell while working for the respondent.

Claimant’s claim is for a specific injury identifiable by time and place of occurrence.  The

Commission has stated in Henry Weaver v. Precision Packaging, Full Commission Opinion

filed February 2, 1995 (E400880), that pursuant to Act 796 of 1993, the following must be

shown in order to establish the compensability of an injury occurring after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met his burden of proving by a preponderance

of the evidence that he suffered a compensable injury to his right shoulder and clavicle.

First, I find that claimant has met his burden of proving by a preponderance of the

evidence that the injury arose out of and in the course of his employment with respondent

and that the injury was caused by a specific incident identifiable by time and place of

occurrence.  According to claimant’s testimony he was working for the respondent at an

elementary school on June 7, 2010, when he slipped and fell on wax that was being used

on a floor.  I find claimant’s testimony to be credible and accordingly find that he has

satisfied the first two elements of compensability.
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I also find that claimant has met his burden of proving by a preponderance of the

evidence that the injury caused internal physical harm to his body which required medical

services or resulted in disability and that he has offered medical evidence supported by

objective findings establishing an injury.

On the day of his fall claimant sought medical treatment from the emergency room

at Washington Regional Medical Center.  X-rays were taken which revealed a fractured

clavicle and in addition claimant was diagnosed with a right shoulder strain.  Dr.

Heinzelmann confirmed this diagnosis of a clavicle fracture during his evaluation of the

claimant on June 9, 2010.

With respect to this issue, it should be noted that claimant had previously suffered

a fracture to his right clavicle following an automobile accident in April 2010.  However,

according to the testimony of both claimant and his father, that fracture had healed.  In

fact, Dr. Heinzelmann in his report of June 9, 2010, indicated that x-rays were consistent

with a healing fracture that had been re-fractured.

Accordingly, based upon the foregoing evidence, I find that claimant has met his

burden of proving by a preponderance of the evidence that he suffered a compensable

injury to his right shoulder and clavicle while working for the respondent on June 7, 2010.

The claimant submitted into evidence various wage records regarding his

employment with respondent in April and May of 2010.  Those wage records, after

excluding the week of his injury, indicate that claimant earned a total of $480.00 over a four-

week period of time.  This results in an average weekly wage of $120.00 per week which

entitles claimant to compensation benefits at the rate of $80.00 per week for total disability

benefits.

Having found that claimant suffered a compensable injury, respondent is liable for

payment of all reasonable and necessary medical treatment provided in connection with

claimant’s compensable injury.  This includes, but is not limited to, treatment provided at
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the Washington Regional Medical Center emergency room, Dr. Averitt, and Dr.

Heinzelmann.

Claimant has also met his burden of proving by a preponderance of the evidence

that he is entitled to temporary total disability benefits for a seven-week period at the rate

of $80.00 per week.  In order to be entitled to temporary total disability benefits, claimant

has the burden of proving by a preponderance of the evidence that he remains within his

healing period and that he suffered a total incapacity to earn wages.  Arkansas State

Highway & Transportation Department v.  Breshears, 272 Ark. 244, 613 S.W. 2d 392

(1981).  Here, Dr. Heinzelmann indicated that claimant should wear a sling for six weeks

and that he should avoid any aggressive activities with no overhead use of the arm and no

lifting more than five pounds below shoulder level for a six-week period of time.  Claimant

testified that the healing process for his injury actually took seven weeks.  Based upon the

opinion of Dr. Heinzelmann as well as claimant’s testimony, I find that claimant’s healing

period lasted for seven weeks.  I also find based upon the evidence presented that claimant

suffered a total incapacity to earn wages.  Claimant testified that he took a note with his

restrictions to the respondent but was informed that no work was available.  Claimant

testified that he did not work for any other employer after that date and that he continued

to have problems with pain and sleeping due to his injury.  Accordingly, I find that claimant

suffered a total incapacity to earn wages during this period of time.  Therefore, claimant is

entitled to temporary total disability benefits for a seven-week period of time at the rate of

$80.00 per week for a total award of $560.00.  Respondent has controverted claimant’s

entitlement to all unpaid indemnity benefits.

AWARD

Claimant has met his burden of proving by a preponderance of the evidence that he

suffered a compensable injury to his right shoulder and clavicle while employed by
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respondent on June 7, 2010.  Claimant earned an average weekly wage of $120.00 which

would entitle him to compensation at the rate of $80.00 per week for total disability benefits.

Respondent is liable for payment of all reasonable and necessary medical treatment

provided in connection with claimant’s compensable injury.  Claimant is entitled to

temporary total disability benefits for a seven-week period of time which based upon his

compensation rate would entitle him to an award of $570.00.  Respondent has controverted

claimant’s entitlement to all unpaid indemnity benefits.

The claimant's attorney is entitled to the maximum statutory attorney's fee on

benefits awarded herein, one-half to be paid by the respondents but with no fee forthcoming

from the claimant since no benefits are being paid directly to the claimant. T h e

respondent is ordered to pay the court reporter’s charges for preparing the hearing

transcript in the amount of $193.25.     

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                                        
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


