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STATEMENT OF THE CASE

On March 31, 2010, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on February 3, 2010, and a pre-

hearing order was filed on February 4, 2010.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulation:

1.   The prior opinions in this claim are final.

At the time of the hearing the parties agreed to stipulate that the remaining funds

available for payment to claimant under the Guaranty Fund’s $300,000.00 limit are

$44,908.50 as of the date of the hearing.  The respondent has also agreed that their

payment of one-half of the claimant’s attorney fee does not count against its $300,000.00

limit.  Finally, the parties have agreed that if claimant’s attorney is entitled to a fee on the

total benefits awarded to claimant that fee would equal $9,990.00.  Of that amount,

respondent’s portion would be $4,995.00 and respondent has paid $270.00 toward that

amount.
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At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to a lump sum payment.

2.   Payment of respondent’s one-half portion of the attorney fee on the entire 74%

permanent partial disability award.

The claimant contends that she is entitled to a lump sum payment of the remaining

benefits owed to her by the respondent up to the $300,000.00 cap limit.  In addition,

claimant’s attorney is requesting a lump sum payment of attorney fees.  Claimant agrees

that her portion of the one-half attorney fee in the amount of $2,245.40 should come out

of the remaining $44,908.50 which is available for payment under the $300,000.00 limit.

However, claimant’s attorney contends that the attorney fee should not be discounted.

Likewise, claimant contends that the lump sum due her should not be discounted since the

entire award is not being paid.

Respondent contends that a lump sum payment is not appropriate in this case.

With respect to claimant’s share of the attorney fee, respondent contends that it is not

aware of any statutory or case law that would allow payment of an attorney fee on future

benefits without a discount.  As to claimant’s attorney’s request for a fee on the entire

amount awarded, respondent contends that any attorney fee paid in a lump sum should

be limited to a fee on the amount actually paid to the claimant which in this case would

amount to an additional $44,908.50.  Finally, respondent notes that the remaining amount

available to claimant under the $300,000.00 limit must pay not only indemnity benefits but

medical benefits as well.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:
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FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulation agreed to by the parties at the pre-hearing conference

conducted on February 3, 2010, and contained in a pre-hearing order filed February 4,

2010, is hereby accepted as fact.

2.  The parties’ stipulation that at the time of the hearing there remains $44,908.50

available for payment to claimant under the $300,000.00 limit  is also hereby accepted as

fact.

3.   Respondent’s agreement that payment of their portion of one-half of the attorney

fee does not count against the $300,000.00 limit is also hereby accepted as fact.

4.   The parties’ stipulation that an attorney fee on the total award would equal

$9,990.00 with respondent’s portion equaling $4,995.00 to which it has made payment of

$270.00 is also hereby accepted as fact.

5.   A lump sum payment would not be in the claimant’s best interest; therefore, her

request for a lump sum payment is denied.

6.   Claimant’s attorney is entitled to an attorney fee on the entire amount awarded

to claimant from respondent.  Pursuant to the parties’ stipulations, this amounts to

$4,995.00 minus the $270.00 previously paid.  This fee must be discounted according to

the provisions of A.C.A. §11-9-716.  In addition, claimant’s portion of the attorney fee on

the remaining benefits to be paid her in the amount of $44,908.50 may also be paid to

claimant’s attorney in a lump sum with the appropriate discount.

FACTUAL BACKGROUND

This claim has been the subject of several hearings.  Prior to the most recent

hearing, a hearing was conducted on October 29, 2009, at which time the parties

stipulated that claimant’s original employer, Horner Enterprises, was no longer in business.

The parties also stipulated that Horner Enterprises’ workers’ compensation carrier,
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Reliance Insurance Company, had been discharged in bankruptcy proceedings.  As a

result, the Guaranty Fund had been substituted as a party and its liability to claimant for

payment of compensation benefits was limited to $300,000.00 pursuant to A.C.A. §23-90-

103(2)(A)(iii).  At the time of the October 2009 hearing, claimant was contending that she

was entitled to permanent total disability benefits.  An opinion was filed by this

administrative law judge on November 18, 2009 finding that claimant had failed to prove

by a preponderance of the evidence that she was permanently totally disabled.  Instead,

I found that claimant was entitled to permanent partial disability benefits in an amount

equal to 74% to the body as a whole based upon an impairment rating of 14% to the body

as a whole and a loss in wage earning capacity in an amount equal to 60% to the body as

a whole.  The November 18, 2009 opinion was not appealed and is now final.

As previously noted, A.C.A. §23-90-103(2)(A)(iii) limits any particular claim against

the Guaranty Fund to $300,000.00.   The respondent in this case has paid sufficient

compensation benefits to the point that at the time of the most recent hearing respondent

was within $44,908.50 of the $300,000.00 limit.  Because of the compensation benefits

previously paid, claimant will not receive full payment of these permanent partial disability

benefits in the amount equal to 74% to the body as a whole because full payment would

result in payment of more than $300,000.00.

Claimant has filed this claim requesting payment of the remaining $44,908.50 in a

lump sum.  In addition, claimant’s attorney is requesting a lump sum payment of his

attorney fee.  

ADJUDICATION

The first issue for consideration involves claimant’s request for payment of the

remaining benefits in a lump sum.  Payment of benefits in a lump sum is governed by the

provisions of A.C.A. §11-9-804.  Subsection (a)(1) states as follows:
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Whenever the Workers’ Compensation Commission 
determines that it is for the best interest of the parties
entitled to compensation, and after due notice to all
parties in interest of a hearing, the liability of the employer
for compensation may be discharged by the payment of
a lump sum equal to the present value of all future pay-
ments of compensation computed at ten percent (10%)
discount, compounded annually.

After reviewing the evidence in this case, I find that a lump sum payment would not

be in the claimant’s best interest.  This case is complicated by the fact that the entire

award cannot be paid by the respondent.  The respondent’s limit for payment of benefits

is $300,000.00, with a remaining amount available of $44,908.50.  As noted by the

respondent in its contentions, this remaining amount must not only pay claimant’s

indemnity benefits, but it must also pay for any additional medical treatment and

prescriptions needed by the claimant.  Claimant testified at the hearing that she is still

taking medications prescribed by Dr. Chakales.  These include Skelaxin and Lanacane

patches.  The claimant testified that she does not have any health insurance to pay for

these medications.  Furthermore, although claimant has been notified that she has been

awarded social security disability benefits, she testified that she does not know when or

if she will be Medicare eligible. 

Thus, if claimant were to receive a lump sum payment of her remaining benefits and

uses those funds for daily expenses, there may not be any money available for payment

of her medication.  While claimant could conceivably take the money from the lump sum

and put it in the bank and draw interest and use that money to pay for medication, claimant

is not required to do so.  Accordingly, based upon the fact that the remaining $44,908.50

must not only continue to pay claimant’s indemnity benefits but additional medical

treatment and prescriptions as well, I find that a lump sum payment would not be in the

claimant’s best interest.

The second issue for consideration involves claimant’s attorney’s request for a lump
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sum payment of his attorney fee and claimant’s attorney’s contention that he is entitled to

a fee from the respondent on the entire award, not simply the amount paid to claimant

before the $300,000.00 limit is reached.  First, I note that under the provisions of A.C.A.

§11-9-715 attorney fees are based upon benefits which are controverted and “awarded”,

not upon the amounts actually paid.  Here, respondent’s liability to the claimant is limited

statutorily to $300,000.00; however, respondent admits that its obligation to pay an

attorney fee is not included in that $300,000.00 limit.

As previously found in the November 18, 2009 opinion, the respondent controverted

this claim and an attorney fee was awarded.  Even though the benefits which respondent

must pay to claimant are limited by statute, there is no statutory limit to the attorney fee.

Therefore, I find that claimant’s attorney is entitled to the respondent’s one-half portion of

the attorney fee on the entire award, not simply on the benefits which will actually be paid

to the claimant.  According to the parties’ stipulations, the respondent’s total fee on the

entire award would equal $4,995.00 of which it has previously paid $270.00.  Respondent

is liable for a lump sum payment of its portion of the attorney fee for the remaining amount

after the appropriate discount is taken pursuant to A.C.A. §11-9-716.  

Finally, I also find that claimant’s attorney is entitled to a lump sum payment of the

claimant’s portion of the attorney fee which will be due on the remaining $44,908.50.

Under the law in effect at the time of the claimant’s injury, claimant’s attorney was entitled

to a fee on both indemnity and medical benefits.  Therefore, it does not matter whether the

remaining $44,908.50 are paid to claimant in indemnity benefits or whether they are paid

for medical treatment.  Claimant’s attorney would be entitled to a fee on those benefits.

Accordingly, I find that claimant’s attorney is entitled to a lump sum payment of claimant’s

portion of the attorney fee on the remaining $44,908.50.  However, this fee is to be

discounted in accordance with the provisions of A.C.A. §11-9-716.  While claimant’s

attorney contends that the fee should not be discounted, the statute clearly states that a
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lump sum attorney fee must be discounted.

AWARD

A lump sum payment of the remaining benefits due to claimant would not be in the

claimant’s best interest.  Claimant’s attorney is entitled to a lump sum payment of his

attorney fee from respondent on the entire award.  This lump sum fee is to be discounted

pursuant to A.C.A. §11-9-716.  In addition, claimant’s attorney is entitled to a lump sum fee

for claimant’s portion of the attorney fee due on the remaining $44,908.50.  This lump sum

fee is also to be discounted in accordance with A.C.A. §11-9-716.  

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $187.90.

IT IS SO ORDERED.

                                                                
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


