
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F900774

RICHARD ALBRITTON, Employee  CLAIMANT

OK INDUSTRIES, Self-Insured Employer  RESPONDENT

OPINION FILED MARCH 31, 2010

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by JOE D. BYARS, JR., Attorney, Fort Smith, Arkansas.

Respondents represented by R. SCOTT ZUERKER, Attorney, Fort Smith, Arkansas.

STATEMENT OF THE CASE

On March 1, 2010, the above captioned claim came on for a hearing at Fort Smith,

Arkansas.   A pre-hearing conference was conducted on February 25, 2009, and a pre-

hearing order was filed on February 26, 2009.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties at all relevant

times.

3.   The claimant sustained compensable injuries to his neck and back on

September 20, 2008.

4.   The claimant was earning sufficient wages to entitle him to compensation at the

weekly rates of $522.00 for total disability and $392.00 for permanent partial disability

benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:
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1.  Claimant’s entitlement to temporary total disability benefits from September 20,

2008 through a date yet to be determined.

2.   Attorney fee.

At the time of the hearing the parties also agreed to litigate the issue of whether

claimant is entitled to additional medical treatment from Dr. Cheyne.   

The claimant contends he is entitled to temporary total disability benefits from

September 20, 2008 through a date yet to be determined as well as additional medical

treatment from Dr. Cheyne and an attorney fee.

The respondent contends that it offered claimant light duty work within his

restrictions on September 24, 2008 which he refused; therefore, his claim for temporary

total disability benefits is barred by A.C.A. §11-9-526.  Respondents contend claimant is

not entitled to additional medical treatment from Dr. Cheyne.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on February 25, 2009, and contained in a pre-hearing order filed February 26,

2009, are hereby accepted as fact.

2.   Claimant has failed to prove by a preponderance of the evidence that he is

entitled to temporary total disability benefits as a result of his compensable injury.

3.   Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to additional medical treatment from Dr. Cheyne.   
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FACTUAL BACKGROUND

The claimant has worked for the respondent on two occasions as a over-the-road

truck driver.  Claimant first worked for respondent from 1999 through 2005.  According to

the evidence the respondent has a policy whereby drivers receive points for various driving

infractions.  After a driver accumulates a certain number of points they are ineligible to

drive until some of the points have expired.

Claimant testified that he left the respondent’s employment in 2005 after

accumulating too many points under the company driving policy.  Claimant testified that

he was offered a job in the respondent’s plant or warehouse or he could seek employment

elsewhere.  Claimant testified that since he was living in Texas at the time and he was not

disqualified from driving for other employers he chose to leave the respondent’s

employment because he could make more money than he could make working in the

respondent’s plant or warehouse.

After working for another company as a truck driver for two years claimant contacted

the respondent and was rehired as a truck driver in 2007.  Claimant was working for the

respondent as a truck driver on September 20, 2008 when he suffered his compensable

injury.  On that date, the claimant was driving from Tennessee to Texas on I-40 when he

had a syncope incident and drove off the road.  Claimant was taken to a hospital in

Dickson, Tennessee where he was hospitalized for three days.  A discharge summary from

the Horizon Medical Center indicates that claimant was discharged with a diagnosis of (1)

loss of consciousness cause unknown secondary to diabetes; (2) coronary artery disease

status post percutaneous coronary intervention; (3) chronic obstructive pulmonary disease;

and (4) pulmonary nodules.  Physicians at the Horizon Medical Center recommended that

claimant undergo an MRI scan of the brain and an EEG as well as receive follow-up

treatment for his chest nodules.  Claimant was instructed to receive follow-up treatment

with his primary care physician at his home in Texas.  Claimant was given various
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medications and was instructed to participate in activities as tolerated.

Before claimant could return to his home in Texas he was routed back to the

respondent’s facility in Fort Smith and was referred to Dr. Clark.  Claimant was evaluated

by Dr. Clark on September 24, 2008 and his report of that date indicates that his

impression was that claimant had suffered a syncope of unknown etiology and a motor

vehicle accident secondary to the syncope with resultant cervical and lumbar strain.  Dr.

Clark indicated that claimant should not work as a DOT driver until he was extensively

examined by his primary care physician.  He noted that claimant had a history of

myocardial infarctions and syncopal episodes and as a result might not even qualify for

a DOT card.  Claimant was evaluated by Dr. Clark on other occasions with the last

occurring on October 29, 2008.  Dr. Clark’s report of that date notes that claimant was still

complaining of neck and low back pain.  He noted that the claimant was undergoing

numerous tests to determine the source of his pulmonary nodules and the etiology of the

syncopal episode.  Dr. Clark also indicated that claimant’s evaluation was complete with

respect to his back and neck discomfort; however, he should continue to undergo

evaluations for the pulmonary nodules and syncope.

Claimant testified at the hearing that his primary care physician in Texas is Dr.

Tricka who is evaluating the claimant in attempt to determine the cause of his syncope

episode.  In addition, claimant filed for and received a change of physician to Dr. Cheyne.

Claimant was first evaluated by Dr. Cheyne on December 2, 2009 and was complaining

of chronic cervical pain and some lower back and hip pain.  Dr. Cheyne’s medical report

of that date indicates that he is addressing only the claimant’s neck complaints.  Dr.

Cheyne’s impression of claimant’s condition was a probable chronic cervical myofascitis

with underlying degenerative disc disease at C5-C7.  Dr. Cheyne recommended

medications, hot showers, and a home exercise program.  

In a subsequent report dated January 4, 2010, Dr. Cheyne recommended that
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claimant continue his heat and home exercise program.  Dr. Cheyne discontinued

claimant’s oral medications because of claimant’s heart condition.  Dr. Cheyne also

ordered physical therapy and gave claimant a TENS unit.  Dr. Cheyne indicated that if

claimant received no significant improvement he might consider facet injections.  Medical

records indicate that claimant underwent two physical therapy visits in January 2010

before additional medical treatment was denied by respondent.

It is claimant’s testimony that when he returned to the respondent’s office in Fort

Smith after his accident in September 2008, he was informed by Deb Hallum, a human

resources manager, that he would be terminated for accumulating too many points.

Claimant testified that neither Hallum nor any other employee of the respondent offered

him employment in the respondent’s plant or warehouse.

Claimant has filed this claim contending that he is entitled to temporary total

disability benefits from September 20, 2008 through a date yet to be determined.  In

addition, claimant contends that he is entitled to additional medical treatment from Dr.

Cheyne for his compensable injury.

ADJUDICATION

Claimant contends that he is entitled to temporary total disability benefits for his

compensable injury from the date of his accident through a date yet to be determined.  In

order to be entitled to temporary total disability benefits claimant has the burden of proving

by a preponderance of the evidence that he remains within his healing period and that he

suffers a total incapacity to earn wages.  Arkansas State Highway & Transportation

Department v. Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981).  After reviewing the

evidence in this case impartially, without giving the benefit of the doubt to either party, I

find that claimant has failed to meet his burden of proving by a preponderance of the

evidence that he is entitled to temporary total disability benefits.  
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While I do find that claimant has remained within his healing period since the time

of his accident, I find that claimant has failed to prove by a preponderance of the evidence

that he has suffered a total incapacity to earn wages.  Instead, the evidence indicates that

claimant’s treating physicians have only prohibited him from driving a truck.  Following

claimant’s accident, he was initially treated by the Horizon Medical Center in Dickson,

Tennessee.  A discharge summary from Horizon Medical Center indicates that claimant

could perform activities “As tolerated.”  Claimant’s next medical evaluation was with Dr.

Clark who in his report of September 24, 2008 indicated that claimant should be taken off

his job as a DOT driver until further evaluation was performed.  It was Dr. Clark’s opinion

that given claimant’s prior myocardial infarctions and syncopal episodes that claimant

might not even qualify for a DOT card.  However, that was the only limitation placed upon

claimant’s ability to return to work by Dr. Clark.  In fact, Dr. Clark completed a work status

report on that date indicating that claimant could return to work with only a restriction of

no DOT driving.  On October 29, 2009, Dr. Clark again completed a form indicating that

claimant could return to work with a restriction of no DOT driving.

As previously noted, claimant was subsequently evaluated by Dr. Cheyne on

December 2, 2009.  Dr. Cheyne in his report of that date mentions the fact that claimant

is no longer working, but he does not state that claimant is incapacitated from working.

In none of Dr. Cheyne’s medical reports does he address the claimant’s ability to return

to work.  

Finally, the documentary evidence also contains forms completed by Dr. Garrett for

Southern Pioneer Life Insurance Company.  Dr. Garrett indicated that he was not qualified

to answer questions regarding claimant’s ability to work, but he did indicate that he had

not placed any particular limitations on the claimant and that he had never placed claimant

on disability.

In summary, in order to be entitled to temporary total disability benefits, claimant
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has the burden of proving by a preponderance of the evidence that he remains within his

healing period and that he suffers a total incapacity to earn wages.  Here, while claimant

has remained within his healing period he has failed to prove by a preponderance of the

evidence that he suffered a total incapacity to earn wages.  The documentary evidence

from claimant’s treating physicians indicates that the only limitation placed upon claimant

was his ability to work as an over-the-road truck driver.  According to Dr. Clark, claimant

was able to return to work with only that work restriction.  The documentary evidence does

not contain any other opinion of claimant’s treating physicians indicating that claimant is

totally incapacitated from working other than as an over-the-road truck driver.

In reaching this decision, I note that much of the testimony at the hearing and in the

deposition of Deb Hallum involved whether or not the respondent offered claimant a job

in its plant or warehouse in September 2008.  Claimant contends that while he was offered

a job in 2005, he was not offered a job in 2008.  On the other hand, Deb Hallum, who no

longer works for the respondent, testified that she did offer the claimant a job after he

accumulated too many points in September 2008.  Irregardless of whether or not the

respondent offered claimant a job in September 2008, claimant has the burden of proving

by a preponderance of the evidence that he was totally incapacitated from earning wages

as a result of his compensable injury.  For the reasons previously discussed herein,

claimant has failed to meet that burden of proof.  Claimant was only prohibited from driving

as a DOT driver.  

The final issue for consideration involves claimant’s request for additional medical

treatment.  The claimant filed for and received a change of physician to Dr. Cheyne.  Dr.

Cheyne has recommended that claimant undergo physical therapy and the use of a TENS

unit.  Dr. Cheyne has also indicated that if claimant’s condition does not improve he would

consider facet injections.  Based upon the testimony of the claimant as well as my review

of the medical records including the reports of Dr. Cheyne, I find that claimant has met his
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burden of proving by a preponderance of the evidence that he is entitled to additional

medical treatment from Dr. Cheyne for his compensable injury.

Because claimant’s compensable injury occurred after July 1, 2001, the claimant’s

attorney fee is governed by the amendments made by the Arkansas General Assembly in

2001.   Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

AWARD

Claimant has failed to prove by a preponderance of the evidence that he is entitled

to temporary total disability benefits as a result of his compensable injury.  Claimant has

met his burden of proving by a preponderance of the evidence that he is entitled to

additional medical treatment from Dr. Cheyne for his compensable injury.  

Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $294.70.

IT IS SO ORDERED.

                                                               
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


