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STATEMENT OF THE CASE

On August 4, 2010,  the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on March 17, 2010, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties on September

10, 2009.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injuries to claimant’s right shoulder, elbow, and hip on

September 10, 2009.

2.   Medical.

3.   Notice.  
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The claimant contends that on September 10, 2009 she injured her right shoulder,

elbow, and hip when she fell in a stairwell.  She contends she is entitled to medical

expenses as a result of these injuries. 

The respondents controvert this claim and contend that claimant is not entitled to

any benefits under the Act.  Pleading solely in the alternative, should the Commission

ultimately find the claim to be compensable, the respondent contends that it did not receive

notice of the alleged work injury until it received a file-marked copy of the AR-C from the

Commission on or about January 12, 2010.  As such, due to the belated notice,

respondent would not be legally liable for the payment of any benefits the claimant may

have incurred prior to January 12, 2010.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on March 17, 2010, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   Claimant has failed to prove by a preponderance of the evidence that she

suffered a compensable injury to her right shoulder, elbow, or hip on September 10, 2009.

FACTUAL BACKGROUND

The claimant is a 60-year-old woman who has worked at a chicken processing

facility for eight years.  On September 10, 2009, the facility was operated by the

respondent, but it is now operated by Peterson’s.
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The claimant had a prior work-related injury to her left shoulder while working for

Peterson’s which resulted in surgery by Dr. Coker on August 22, 2007.  Subsequent to that

surgical procedure the claimant was seen by Dr. Park for a second opinion and Dr. Park

continued to treat the claimant thereafter.

Claimant testified that on September 10, 2009, she was walking down a flight of

stairs on her way to her work station when she slipped and fell.  Claimant testified that she

injured her right shoulder, right elbow, and right hip when she fell.  After the fall the

claimant reported to her work station and she testified that she worked until the time of her

first break when she went to the nurse’s station and reported the injury.

Claimant testified that after that date she requested medical treatment for her injury

on several occasions, but each time was denied medical treatment by the respondent.  The

medical records indicate that claimant sought medical treatment from Dr. Park on

December 30, 2009 for complaints of right shoulder and right elbow pain.  Dr. Park has

provided claimant with injections and has treated claimant conservatively with respect to

her shoulder.  Dr. Park has referred claimant to Dr. Johnson for treatment of claimant’s

right elbow.  At the time of the hearing, claimant had not yet been evaluated by Dr.

Johnson.

Claimant has filed this claim contending that she suffered a compensable injury as

a result of her slip and fall on September 10, 2009.

ADJUDICATION

Claimant contends that she suffered an injury to her right shoulder, right elbow, and

hip when she slipped and fell on September 10, 2009.  Claimant’s claim is for a specific

injury identifiable by time and place of occurrence.  The Commission has stated in Henry

Weaver v. Precision Packaging, Full Commission Opinion filed February 2, 1995

(E400880), that pursuant to Act 796 of 1993, the following must be shown in order to
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establish the compensability of an injury occurring after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet her burden of proving by a

preponderance of the credible evidence of record that she suffered a compensable injury.

The claimant has testified that she suffered a compensable injury when she slipped

and fell while walking down a flight of stairs while working for respondent on September

10, 2009.  Claimant contends that she reported the injury that day and that she was denied

medical treatment from the respondent on several occasions thereafter.  However, the

testimony of the claimant is contradicted by other evidence presented in this case.

Testifying at the hearing was David Sutton, a people services manager for the

respondent.  Sutton testified that his job duties include interviewing, hiring, terminating,

and discipline.  Sutton testified that on September 10, 2009, he issued a written warning

to claimant for not reporting a safety incident immediately.  Sutton testified that claimant

was complaining of her knee hurting on that day while working in the paw room and that

this had gone on for several days before she reported it.  Sutton testified that during his

discussion with claimant on September 10 she did not mention falling in the stairwell

earlier that day.  It should be noted that Sutton speaks conversational Spanish.

Also testifying at the hearing was Cheryl Smith who works for the respondent as a
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health and safety manager.  She is also a company nurse.  At the respondent’s plants

nurses were primarily responsible for completing paperwork involving work-related injuries.

Smith testified that claimant did not mention a fall in a stairwell in September 2009 to her

until April 19, 2010.  Smith further testified that when claimant did report an injury she

pulled the claimant’s medical file, reviewed an incident database, and a computerized

medical record, but was unable to find any report of a September 2009 injury from a fall

in a stairwell.

More significantly than the testimony of Sutton and Smith is the medical report of

Dr. Park dated September 29, 2009.  At the hearing claimant testified that she made

numerous requests of the respondent to send her for medical treatment with regard to her

right shoulder and right elbow, but was denied medical treatment by the respondent.

However, claimant had a previously scheduled medical appointment with Dr. Park on

September 29, 2009 with regard to her prior left shoulder injury.  Dr. Park’s medical report

of that date indicates that the purpose of claimant’s visit was to receive follow-up care after

her left shoulder reconstruction.  He noted that overall claimant was doing well and that

she was discharged from his clinic at that point in time with reassessment on an as needed

basis.  Significantly, Dr. Park’s medical report makes no mention of any problems with the

claimant’s right shoulder or a history of a fall nineteen days earlier.  With respect to Dr.

Park’s report of September 29, 2009, it should be noted that it did in fact mention right

shoulder reconstruction.  However, in a letter dated July 8, 2010, Dr. Park clarified that

report indicating that the surgery was to claimant’s left shoulder, not her right.  Therefore,

even though according to claimant’s testimony she had suffered an injury to her right

shoulder and elbow some nineteen days previously for which she had repeatedly been

requesting medical treatment from the respondent which was denied, there is no mention

of any of those complaints in Dr. Park’s report of September 29, 2009.

Claimant on her own returned to Dr. Park for medical treatment on December 30,
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2009 with complaints of right shoulder and right elbow pain.  Dr. Park’s medical report

does mention a fall at work, but indicates that this fall occurred on December 10, 2009, not

September 10, 2009.  While it might be argued that Dr. Park simply wrote down the wrong

date, it again should be noted that Dr. Park’s report of September 29, 2009 makes no

mention of any right shoulder complaints or a fall which would have occurred some

nineteen days earlier.

Finally, I note that the claimant has signed form AR-C which was filed with the

Commission.  That form does not indicate that claimant was injured as a result of a fall on

stairs, but instead indicates that claimant fell on gravel.  The form has the date of

November 16, 2009 next to claimant’s signature, but the form was not filed with the

Commission until January 11, 2010.

In summary, claimant has the burden of proving by a preponderance of the

evidence that she suffered a compensable injury to her right shoulder, right elbow, and hip

on September 10, 2009.  I find that claimant has failed to meet her burden of proof.  While

claimant testified that she reported the injury and completed paperwork on September 10,

testimony from other witnesses contradict the testimony of claimant.  Sutton testified that

claimant was given a written warning for failure to immediately report problems she was

having with her knee which had existed for several days.  Sutton testified that claimant

never mentioned having fallen in the stairwell earlier that day.  In addition, Smith also

testified that she had reviewed various medical and incident records of the respondent and

found no evidence of any work-related injury on September 10, 2009.  More significantly,

claimant testified that she repeatedly requested medical treatment from the respondent

after September 10, 2009.  Despite that testimony, claimant was evaluated by Dr. Park on

September 29, 2009 for a prior work-related injury to her left shoulder.  Claimant made no

complaints of right shoulder or elbow pain or mention a fall to Dr. Park on that date.  The

first mention of any right shoulder or elbow complaints is not contained in a medical report
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until December 30, 2009, and that medical report indicates that claimant’s injury occurred

on December 10, 2009, not September 10, 2009.  Finally, the AR-C form signed by the

claimant indicates that she suffered her injury when she fell on gravel, not in a stairwell.

Given this evidence, I simply find that claimant has failed to offer credible evidence proving

by a preponderance of the evidence that she suffered a compensable injury as a result of

a slip and fall on September 10, 2009.

ORDER

Claimant has failed to prove by a preponderance of the evidence that she suffered

a compensable injury while employed by respondent on September 10, 2009.  Therefore,

her claim for compensation benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $525.75.

IT IS SO ORDERED.

                                                                    
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


