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Claimant represented by EVELYN BROOKS, Attorney, Fayetteville,
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Respondents represented by J. CHRIS BRADLEY, Attorney, North Little
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STATEMENT OF THE CASE

A hearing was held in the above styled claim on March 8, 2010,

in Springdale, Arkansas.

A pre-hearing order was entered in this case on January 26,

2010.  The pre-hearing order purported to set out the stipulations

offered by the parties and to outline the issues to be litigated

and resolved at the present time.  Prior to the commencement of the

hearing, and by agreement of the parties, certain changes were made

in the stipulations and issues.  The stipulation was added that, on

January 15, 2007, the claimant sustained compensable injuries to

his neck, back, and left wrist. The claimant announced that he only

desired to litigate the issue of whether he also sustained a

compensable injury to his left elbow in the employment-related

accident on January 15, 2007.  The claimant further announced that

he was only seeking benefits for his alleged compensable elbow

injury in the form of medical expenses and temporary total



Crews-F902736 -2-

disability benefits for the period of December 29, 2008 through

February 27, 2009. A copy of the pre-hearing order with these

amendments noted thereon was made Commission’s Exhibit No. 1 to the

hearing.

The following stipulations were offered by the parties and are

hereby accepted:

1. On January 15, 2007,  the relationship of employee-self

insured employer-third party administrator existed

between the parties.

2. The appropriate weekly compensation benefits are $504.00

for total disability and $ 378.00 for permanent partial

disability.

3. On January 15, 2007, the claimant sustained compensable

injuries to his neck, back, and left wrist.

By agreement of the parties, the issues to be litigated and

resolved, at the present time, were limited to the following:

1. Whether the claimant  sustained a compensable injury to

his left elbow in the employment-related accident of

January 15, 2007.

2. The claimant’s entitlement to medical services and

temporary total disability for this injury from December

29, 2008 through February 27, 2009.

3. Attorney’s fees.

In regard to these issues, the claimant contends that on

January 15, 2007, he injured his left elbow when he was serving a

warrant and slipped on the ice.
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In regard to these issues, the respondents contend that the

claimant did not sustain a compensable injury to his left elbow in

the employment-related incident of January 15, 2007, and controvert

his entitlement to any benefits attributable to the alleged injury

to his left elbow.
 DISCUSSION

 The central issue is whether the claimant sustained a

“compensable injury” to his left elbow in the specific employment-

related incident or fall on January 15, 2007. The burden rests upon

the claimant to prove all of the elements necessary for his left

elbow difficulty to constitute a “compensable injury”. 

First, the claimant must satisfy the statutory requirements

for a “compensable injury” that are contained in Ark. Code Ann.

§11-9-102(4)(D). This subsection requires that the claimant prove

by medical evidence the actual existence of the physical injury or

damage alleged to be compensable.  It further requires that the

actual existence of this physical injury or damage must be

supported by “objective findings”, as that term is defined by Ark.

Code Ann. §11-9-102(16)(A)(i).

In the present case, the medical evidence, specifically the

reports and records of Dr. R. Bryan Benafield, Jr., establish the

actual existence of physical injury or damage to the claimant’s

left elbow, in the form of epicondylitis.  The actual existence of

this physical injury or damage is supported by visual observations

of the internal components of the claimant’s left elbow that were

made by Dr. Benafield during corrective surgery on December 29,
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2008. Thus, the claimant has satisfied the statutory requirements

of Ark. Code Ann. §11-9-102(4)(D) for his left elbow difficulties

to constitute a “compensable injury”.

The claimant must next prove that this medically established

and objectively supported injury or damage to his left elbow (in

the form of epicondylitis), satisfies the definitional requirements

for a “compensable injury” that are found in Ark. Code Ann. §11-9-

102(4)(A)(i). These definitional requirements are:

(1) The physical injury or damage must arise out of and

occur in the course of the claimants employment;

(2) the physical injury or damage must be caused by a

specific incident;

(3) the physical injury or damage must be identifiable

by time and place of occurrence;

(4) the physical injury or damage must cause internal

or external physical harm to the claimant’s body;

(5) The physical injury or damage must be such as to

require medical services or result in disability.

In order to satisfy the first three definitional requirements,

the claimant must prove that there is causal relationship between

the employment-related fall, on January 15, 2007, and the left

epicondylitis involving his left elbow.  However, he need not prove

the existence of this causal relationship to an absolute certainty.

Further, he need not prove that the  employment-related fall, on

January 15, 2007, was the sole or even “major cause” of his left

epicondylitis. He need only show that the employment-related fall
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on January 15, 2007, likely played some causal role in his left

epicondylitis. 

Although expert medical opinion on the issue of causation is

not absolutely necessary in every case, it is certainly relevant

and helpful in any case and even more relevant when the causal

relationship is not obvious or easily ascertained by the logical

application of common knowledge.  In the present case, there are

two conflicting expert opinions on the issue of causation.

 One of these opinions has been expressed by Dr. Benafield.

Dr. Benafield is an orthopaedic surgeon and has been the claimant’s

treating physician for the the claimant’s left elbow difficulties.

In a report, dated December 5, 2008, Dr Benafield stated:

 “I also advised him (the claimant) that in my
opinion, this (the epicondylitis) is not
related to his shoulder injury.”(emphasis
mine)

In a subsequent undated addendum, Dr. Benafield stated:

“Mr. Crews’ current elbow injury does not
relate to his original injury to his shoudler
and neck.” (emphasis mine)

In a report, dated January 12, 2009, Dr. Benafield stated:

“This is an addendum to the addendum to Gary
Crews. On the previous addendum to Mr. Crews’
problem, I was misquoted.  While it says that
his arm problem was not related to his
original injury, that is not what I meant to
say. I meant to say that it was related to
that. I hope this clears up any confusion
about that and I apologize for any confusion.”
(emphasis mine)

In a report dated March 5, 2009, Dr. Benafield stated:

“This is in response to your letter, dated
2/20/09. With regard to Gary Crews elbow, I
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came to the conclusion that his elbow injury
was related to his shoulder injury because he
told me that it never hurt prior to this
injury where he fell on his arm.

I am sorry about the mix up with the medical
records, that was a mistake on my part where
both the original clinic note and the addendum
were me saying the wrong words. That is why I
added the other addendum. That is purely an
honest mistake on my part. I believe that his
mechanism of injury of the fall could
definitely produce his lateral epicondylitis
and if he didn’t have symptoms prior to the
fall and they started after the fall, then I
would draw the conclusion that it was related
to the fall that he had. Whether his previous
injections were billed to the insurance
company or workers’ comp was not known to me
at that time, nor would it affect how I felt
about the nature of his injury and its cause.”

The second opinion on causation is expressed by Dr. Peter

Weingarten.  This opinion was apparently provided at the request of

the respondent.  The evidence shows that Dr. Weingarten is also an

orthopaedic surgeon.

In his report of April 3, 2009, Dr. Weingarten stated:

“Gary Crews is a 46-year old male who fell on
January 15, 2007, when he slipped on the ice.
He reached behind his body and fell on his
outstretched left hand. He was evaluated
medically at regular intervals from January
19,2007 through July 27, 2007, with complaints
initially related to the wrist and then to the
shoulder.

First mention of the elbow pain occurred on
December 13, 2007, and a diagnosis of lateral
epicondylitis was subsequently made. Treatment
was initially conservative. Steroid injection
was attempted, and surgical release at the
lateral epicondyle was performed on December
29, 2008.
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IMPRESSION: Lateral epicondylitis can be the
result of a traumatic injury, either a direct
contusion or a ligamentous strain to the
lateral side of the elbow. Although the
mechanism of injury in this case does not rule
out elbow injury, the absence of any report of
elbow symptomatology for 11 months casts doubt
on any contribution from the slip and fall
incident to the development of lateral
epicondylitis. One would expect the onset of
symptoms within several days of the event, and
certainly within 2 to 3 weeks. The time frame
for reporting elbow symptoms is unrealistic in
this case, and it is likely that the lateral
epicondylitis was unrelated to the January 15,
2007 incident.”

While I recognize that Dr. Benafield is the claimant’s

treating physician for his left epicondylitis, I find the opinion

of Dr. Weingarten to be more thorough, more logical, and more

reasonable in light of the other evidence presented.  Thus, I find

the opinion of Dr. Weingarten to be entitled to the greater weight

and credit.  

The histories that Dr. Benafield recorded of the onset and

duration of the claimant’s elbow symptoms are somewhat

contradictory, as is his opinions on causation. In his initial

report of December 13, 2007, Dr. Benafield noted that the claimant

only “recently” developed some lateral elbow pain, especially with

grip and use of the arm. However, in his report of December 5,

2008, Dr. Benafield recorded a two-year history of chronic lateral

epicondylitis, which would indicate an initial onset of symptoms in

late 2006 or early 2007. In this report, he also indicated that the

claimant has had five to six injections in to his elbow, over this

lengthy period.  His actual records show an initial injection on

December 13, 2007, a second injection on March 27, 2008, and a
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third injection on October 3, 2008. From his statements in his

report of December 5, 2008, it would appear that Dr. Benafield may

have assumed that the claimant’s symptoms with his left epicondyle

began shortly after the fall on January 15, 2007.  Such an

assumption would clearly be in error. In his reports, Dr. Benafield

also attributed the claimant’s elbow difficulties to his “original”

shoulder injury. This injury was also work-related, and occurred

several years prior to the January 15, 2007 fall.

The claimant was initially seen, following the January 15,

2007, fall by Max Beasley, a physician’s assistant. In his reports

of January 19, 2007, January 24, 2007, and March 5, 2007, Mr.

Beasley made no mention of any complaints or difficulties involving

the claimant’s left elbow.  In fact, in his report of January 24,

2007, he expressly stated that the claimant had no complaints with

any part of his body, except his neck, back, and left wrist. In his

physical examination on that date, Mr. Beasley noted that the

claimant exhibited  a full range of motion of his left elbow with

no deformity.  

In February of 2007, the claimant underwent a regular program

of physical therapy, at the request of Mr. Beasley. The physical

therapy records show no report of any complaints or abnormalities

involving the claimant’s left elbow.  

On March 21, 2007, the claimant was seen by Dr. B, Raye

Mitchell, Jr., an orthopaedic surgeon and an associate of Dr.

Benafield.  Dr. Mitchell recorded only complaints of a little

soreness in the claimant’s left shoulder. No mention was made of
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any difficulties involving the claimant’s left elbow. The claimant

continued under treatment by Dr. Mitchell through May 7,2007.

During this time, no complaints of any difficulties and no

observation of any abnormalities involving the claimant’s left

elbow were recorded by Dr. Mitchell, in any of his reports.

On July 27, 2007, the claimant was seen by Dr. Matthew Coker,

also an orthopaedic surgeon and an associate of Dr. Benafield and

Dr. Mitchell. Again, the only complaints noted were a little bit of

pain in the claimant’s left shoulder on extremes of abduction and

internal rotation. No mention was made of any difficulties with the

claimant’s left elbow.

As previously stated, in his report of December 13, 2007, Dr.

Benafield expressly recorded that the claimant’s difficulties with

his left elbow had only developed “recently”.  This statement

coincides with the claimant’s testimony at the hearing. In his

testimony, the claimant thought that his left elbow complaints

started shortly before the initial cortisone injection by Dr.

Benafield, which would have been on December 13, 2007.

Epicondylitis is an inflammatory process. Clearly, the greater

weight of the evidence unquestionably establishes that the claimant

exhibited no symptoms, which would be indicative of the presence of

such an inflammatory process, for 9 to 10 months following the

employment-related fall on January 15, 2007.  The presence of this

long delay between the fall and the development of the

epicondylitis would reasonably make it highly unlikely that this

fall played any role in causing or precipitating this condition.
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Although Dr. Benafield has expressed a contrary opinion on

causation, he offers no explanation for this long delay in the

onset of the claimant’s symptoms and, as previously indicated, may

have believed that there was no delay when he gave his opinion.

Therefore, I find that the claimant has failed to satisfy the

definitional requirements for his left epicondylitis to constitute

a “compensable injury” under Ark. Code Ann. §11-9-102(4)(A)(i).

Specifically, he has failed to prove by the greater weight of the

credible evidence the likely or probable existence of a causal

relationship between the January 15, 2007 fall and his subsequent

epicondylitis of his left elbow.

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On January 15, 2007, the relationship of employee-self

insured employer-third party administrator existed between the

parties.

3.  On January 15, 2007, the claimant earned wages sufficient

to entitle him to weekly compensation benefits of $504.00 for total

disability and $378.00 for permanent partial disability.

4.  On January 15, 2007, the claimant sustained compensable

injuries to his neck, back, and left wrist.

5. There is no dispute, at this time, over the claimant’s

entitlement to workers’ compensation benefits for the compensable

injuries to his neck, back, and left wrist.



Crews-F902736 -11-

6. The claimant has failed to prove by the greater weight of

the credible evidence that he also sustained a compensable injury

to his left elbow in the employment-related incident or accident on

January 15, 2007. Specifically, he has failed to prove that this

employment-related incident was the likely or probable cause of any

physical injury to his left elbow, particularly one in the form of

left epicondylitis.

7. The claimant would not be entitled to any benefits, under

the Arkansas Workers’ Compensation Act, for his left elbow

difficulties, in the form of left epicondylitis.

8.  The respondents have denied that the claimant sustained a

compensable injury to his left elbow, on January 15, 2007, and have

controverted his entitlement to any benefits for such an injury.

ORDER

The respondents remain liable for all appropriate workers’

compensation benefits for the claimant’s compensable injuries to

his neck, back, and left wrist.

Based upon my foregoing findings and conclusions, the

respondents would not be liable for any benefits, under the

Arkansas Workers’ Compensation Act, for the claimant’s left elbow

difficulties, in the form of epicondylitis. The present claim for

benefits attributable to the claimant’s left elbow difficulties

must be and hereby is denied and dismissed.
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IT IS SO ORDERED.   

                                                  
           MICHAEL L. ELLIG

                        ADMINISTRATIVE LAW JUDGE            
                                         


