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STATEMENT OF THE CASE

On October 27, 2009, the above-captioned claim was heard in Searcy, Arkansas.

A pre-hearing conference took place on August 17, 2009.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With the addition of a stipulation concerning Claimant’s average weekly wage, they are

the following four, which I accept:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employee/employer/carrier relationship existed on March 30, 2009 and

at all relevant times hereto.

3. This claim has been controverted in its entirety.

4. Claimant’s average weekly wage was $171.87.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

They are as follows:

1. Whether Claimant sustained a compensable injury to her torso and right

shoulder.

2. Whether Claimant is entitled to reasonable and necessary medical

treatment.

3. Whether Claimant is entitled to temporary total disability benefits from March

30, 2009 to a date to be determined.

4. Whether Claimant is entitled to a controverted attorney’s fee.

Contentions

With an additional one made by Respondents at the hearing, the respective

contentions of the parties are as follows:

Claimant:

1. Claimant sustained compensable injuries on March 30, 2009 while on the job

and under the employ of Fred’s, Inc.
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2. Claimant is entitled to payment of temporary total disability benefits

beginning with the date of injury and continuing to a date yet to be

determined.

3. The matters have been controverted for purposes of attorney’s fees.

4. Claimant’s attorney respectfully requests that any attorney’s fees owed by

Claimant on controverted benefits paid by award or otherwise be deducted

from Claimant’s benefits and paid directly to Claimant’s attorney by separate

check, and that any Commission order direct the Respondent to make

payment of attorney’s fees in this manner.

Respondents:

1. Claimant is alleging a work injury on March 30, 2009.  It is the Respondents’

contention that Claimant was not performing employment services at the

time of the alleged incident.

2. Respondents are not disputing the fact that Claimant suffered a right

shoulder injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the Claimant/witness and to observe her demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that she

sustained a compensable injury to her torso or right shoulder.

4. The medical evidence, supported by objective findings, does not reflect that

Claimant sustained an injury to her torso.

5. Claimant’s right shoulder injuries are not compensable because she has not

proven by a preponderance of the evidence that she was performing

employment services at the time of her fall, and that her injuries occurred

during the scope and course of her employment.

6. Because Claimant has not proven that she sustained a compensable injury,

the rest of the issues presented–whether she is entitled to reasonable and

necessary medical treatment, temporary total disability benefits and a

controverted attorney’s fee–are moot and will not be addressed.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.

In addition to the prehearing order discussed above, also admitted into evidence

in this case were the following:  Claimant’s Exhibit 1, a compilation of her medical bills,

consisting of one index page and 13 numbered pages thereafter; and Respondents’ Exhibit
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1, another compilation of Claimant’s medical records, consisting of a two index pages and

34 numbered pages thereafter.

Adjudication

A. Compensability

Claimant has argued that on March 30, 2009, she sustained compensable injuries

to her torso and right shoulder when she fell in the Fred’s store in Beebe where she was

employed.  Respondents have countered that her injuries are not compensable because

she was not performing employment-related services at the time of the fall.

Arkansas Code Annotated § 11-9-102(4)(A)(i) (Supp. 2007), which I find applies to

the analysis of Claimant’s alleged injuries, defines “compensable injury":

(i) An accidental injury causing internal or external physical harm to the body
. . . arising out of and in the course of employment and which requires
medical services or results in disability or death.  An injury is "accidental"
only if it is caused by a specific incident and is identifiable by time and place
of occurrence[.]

A compensable injury must be established by medical evidence supported by objective

findings.  Ark. Code Ann. § 11-9-102(4)(D) (Supp. 2007).  "Objective findings" are those

findings that cannot come under the voluntary control of the patient.  Id. § 11-9-102(16).

The element “arising out of . . . [the] employment” relates to the causal connection between

the claimant’s injury and his or her employment.  City of El Dorado v. Sartor, 21 Ark. App.

143, 729 S.W.2d 430 (1987).  An injury arises out of a claimant’s employment “when a

causal connection between work conditions and the injury is apparent to the rational mind.”

Id.
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If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  The term

“preponderance of the evidence” does not mean preponderance in amount, but implies an

overbalancing in weight.  Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d

442 (1947).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World Hotel, 46

Ark. App. 303, 879 S.W.2d 457 (1994).

After careful analysis of the facts of this case, and in light of the applicable law, I find

that Claimant has not met her burden of proving that she sustained a compensable injury

to her torso and right shoulder.  It is clear that the medical evidence, supported by objective

findings, shows that she sustained fractures of the humerus at the surgical neck and

greater tuberosity on March 30, 2009.  While Claimant testified that she also suffered three

broken ribs, the medical records before me do not reflect this; hence, her claim for an injury

to her torso must fail at the outset.  There clearly was internal harm to the body as a result

of the documented fractures.  The injuries were accidental in that they were due to a
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specific incident identifiable by time or place of occurrence–the fall she suffered on March

30, 2009 after she clocked out, retrieved her purse, and was leaving the break room and

entering the stock room.

A question remains whether these injuries arose out of and in the course of her

employment at Fred’s, and whether she was performing employment-related services at the

time.  As Respondents have pointed out, a compensable injury does not include one

suffered when employment services are not being performed.  Ark. Code Ann. § 11-9-

102(4)(B)(iii) (Supp. 2007).  See Parker v. Comcast Cable Corp., 100 Ark. App. 400, 269

S.W.3d 391 (2007).  Employment services are being performed when the employee is

engaged in an activity that is generally required by the performer.  Dairy Farmers of

America, Inc. v. Coker, 98 Ark. App. 400, 255 S.W.3d 905 (2007).  The Commission

employs the same test to determine whether an employee is performing employment

services as it does when determining whether an employee is acting within the scope and

course of his employment.  Pifer v. Single Source Transp., 347 Ark. 851, 69 S.W.2d 1

(2002).  The question is whether the injury happened within the time and space boundaries

of the employment, when the employee was carrying out the employer’s purpose or

advancing the employer’s interest, directly or indirectly.  Id.

I credit the testimony of Claimant, the sole witness at the hearing.  She related that

she worked at the Fred’s store in Beebe as a cashier, and that her job duties included

stocking merchandise in the area of the register and keeping that area clean.  On March

30, 2009, she finished her shift and clocked out at the cash register.  At that point, per

Fred’s policy, she could no longer perform any work duties.  She traveled to the rear of the



Crawford - Claim No. F903184 8

store, entered the stock room through the double doors, and turned right to enter the break

room through its sole doorway.  In that room were employee lockers.  Fred’s requires that

purses of its employees be locked in the lockers.  Claimant unlocked her locker, retrieved

her purse, closed the locker, and went back through the doorway into the stock room, en

route to the store exit in the front of the store.  Her method of clocking out, retrieving her

purse, and exiting the store was in accordance with company policy she learned from

training films and her employee handbook.  As she reentered the stock room, her right foot

became entangled in a carton band–which was part of clutter on the floor of that area

apparently due to restocking activities that day–and she fell.  Per her testimony, while the

front of the store was the only way to leave the premises, as the rear doors were locked,

she would have had to pass the spot where she tripped even if she somehow could have

left via the rear of the building.

The evidence before me unquestionably shows that at the time she was injured,

Claimant had clocked out, retrieved her purse, and was exiting the building.  She no longer

had any work duties to perform.  These facts are very similar to those presented in Barrett

v. C.L. Swanson Corp., 2009 AWCC 84, Claim No. F807062 (Full Commission Opinion filed

May 29, 2009, which Respondents have cited here.  In Barrett, the Full Commission found

that the claimant was not performing employment services:

In the case presently before [sic], the claimant had clocked out, collected her
personal items, walked through a warehouse door, checked her mailbox and
the fax machine, checked to see if her coworker was there, conversed with
another coworker and then tripped and fell on her way out the door.

I thus cannot find that Claimant was performing employment services at the time she fell.
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In reaching this result, I am not unmindful that Fred’s required that she keep her

purse in her locker.  Notwithstanding the fact that Claimant was off the clock when she fell,

her injury might nonetheless have been compensable if at the time of the occurrence in

question, she was, as discussed in Pifer, supra, advancing the employer’s interests or

carrying out the employer’s purposes directly or indirectly.  Unquestionably, Claimant was

advancing Fred’s interest by using the locker as mandated by the company.  See Caffey

v. Sanyo Mfg. Corp., 85 Ark. 342, 154 S.W.3d 274 (2004).  See also Pifer and Coker,

supra.  Consequently, had she fallen while on the way to get her purse, the result might well

have been different.  See Wal-Mart Stores, Inc. v. Sands, 80 Ark. App. 51, 91 S.W.3d 93

(2002)(claimant found to have suffered compensable injury while returning purse to her

locker–per a company loss-prevention program–prior to going back to work from a

scheduled break).  But again, she was no longer advancing Fred’s interests, directly or

indirectly, once she had the purse in hand.  Her testimony makes clear that her route from

the locker to the store exit is not relevant here; she had to cross the spot where she fell

regardless of her intentions after leaving the break room.  Claimant has thus not proven by

a preponderance of the evidence that her right shoulder injury is a compensable one.  The

fall occurred outside the course and scope of her employment, and at a point where she

was not performing employment services.

B. Other Issues

Because Claimant has not proven by a preponderance of the evidence that she

incurred a compensable injury, the rest of the issues presented–whether she is entitled to
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reasonable and necessary medical treatment, temporary total disability benefits and a

controverted attorney’s fee–are moot and will not be addressed.

CONCLUSION

Claimant bears the burden of proving by a preponderance of the evidence that her

alleged injuries are compensable.  She has been unable to do this.  Therefore, her claim

must be, and hereby is, denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


