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STATEMENT OF THE CASE

A hearing was held on December 29, 2009, in Fort Smith,

Arkansas. A pre-hearing order was entered in this case on April 21,

2009. This pre-hearing order set out the stipulations offered by

the parties and outlined the issues to be litigated and resolved at

the present time.  A copy of this pre-hearing order was made

Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:

1. On April 26, 2008,  the relationship of employee-self

insured employer-TPA existed between the parties.

2. The appropriate weekly compensation benefits are $244.00

for total disability and $183.00 for permanent partial

disability.

3. The claim is now controverted in its entirety.
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By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. Whether the claimant sustained compensable injuries to

his neck, upper back, and left arm/shoulder on April 26,

2008.

2. The claimant’s entitlement to medical services, temporary

total disability from June 2, 2008 through a date yet to

be determined, and appropriate attorney’s fees.

In regard to these issues, the claimant contends:
  
“On April 26, 2008, the claimant was an
employee of the Wal-Mart store at Waldron,
Arkansas.  Claimant suffered a compensable
injury to his back while lifting a tire and
falling backwards.  The claimant is entitled
to additional temporary total disability,
permanent partial disability, additional
medical treatment and payment for impairments
that may be found, and the appropriate
statutory attorney’s fees.”  
 

In regard to these issues, the respondents contend:

“The respondents contend the claimant did not
sustain a compensable back injury. The
respondents contend that claimant’s injury, if
any, did not arise out of and in the course of
his employment with the respondent. The
respondents further contend that the
claimant’s alleged injury is unsupported by
objective and measurable findings. Respondents
also contend that the claimant is not entitled
to any indemnity benefits.”

 DISCUSSION

The central issue in this case is whether the claimant

sustained “compensable injuries” to his neck, upper back, and left

shoulder/arm as the result of a specific employment-related
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incident on April 26, 2008. The burden rests upon the claimant to

prove all of the elements necessary to establish compensability. 

The first of these elements are contained in Ark. Code Ann.

§11-9-102(4)(D). This section mandates that the claimant

“establish” by medical evidence the actual existence of the

physical injury or condition that is alleged to be compensable. It

further requires that the claimant show that the actual existence

of this physical injury or condition is supported by “objective

findings”, as that term is defined by Ark. Code Ann. §11-9-

102(16)(A)(i).

The medical evidence shows that the claimant was initially

diagnosed, at the emergency room of the Scott County Memorial

Hospital, simply as experiencing acute pain in his neck and upper

back. When the claimant was seen by Dr. Nathan Bennett, on April

28, 2008, another rather nebulous diagnosis was given, simply neck

and left arm pain and paresthesia and decreased grip strength in

the left hand. On that same date (April 28, 2008), the claimant was

diagnosed by Dr. Russell Young, as experiencing a left C5-6 disc

rupture with left cervical radiculopathy.  The subsequent records

of Dr. Young indicate that he later felt that a disc herniation was

questionable, and his diagnosis of the etiology of the claimant’s

neck, upper back, and shoulder difficulties changed to an acute

cervical strain, left shoulder strain, and myofascitis. This second

diagnosis was again made by Dr. Young in his deposition, on

September 24, 2009.  
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The medical evidence shows that the claimant has various

objectively demonstrated defects involving his cervical spine and

left shoulder.  These consist of minimal disc bulging with no

resulting stenosis of the C4-5 disc,  mild disc bulging with a

small right paracentral disc protrusion of the C5-6 disc, with mild

right lateral recess stenosis, and a mild disc bulge of the C6-7

disc with no resulting stenosis.  On the MRI report of May 1, 2008,

the radiologist initially stated that the C5-6 disc protrusion was

left paracentral with right lateral recess stenosis, but on the

summary or IMPRESSION portion of this report he indicated that it

is a right paracentral disc protrusion at C5-6. (Clearly, this

latter description would more accurately correspond with the noted

impingement of the right lateral recess). X-rays of the claimant’s

cervical spine were interpreted as showing degenerative arthritic

changes at the C5-6 level.  X-rays of the claimant’s left shoulder

revealed the presence of minimal degenerative changes. Dr. Young’s

diagnosis of myofascial difficulties that involved the claimant’s

neck, upper back, and left shoulder is supported by his observation

of muscle spasms in these areas.  Apparently, Dr. Bennett also

observed muscle spasms in these areas. Although Dr. Bennett

described these observed defects as “muscle tightness”, he

continued to recommend the use of Flexeril, an anti-spasmodic,

medication, which would indicate that the abnormalities he observed

were in fact muscle spasms. It should also be noted that the

physicians, at the emergency room of the Mercy Hospital of Scott

County, also prescribed the use of Flexeril.  Thus, even though
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their reports fail to specifically mention the presence of muscle

spasms, the prescribing of this anti-spasmodic medication would

imply that such abnormalities were observed.  

After consideration of the medical evidence presented, I find

that the claimant has “established” by medical evidence the actual

existence of the physical injuries or conditions to his neck, upper

back, and left shoulder, which he now alleges to be compensable.

I further find that the existence of these conditions is supported

by “objective findings”, as that term is defined by Ark. Code Ann.

§11-9-102(16)(A)(i).

However, the medical evidence presented fails to establish the

existence of any physical injury, defect, or condition involving

the claimant’s left arm, below the shoulder. Further, there is no

showing of any objective findings to support the existence of any

physical injury, defect, or condition that would involve the

claimant’s left arm below the shoulder. The existence of such an

injury, defect, or condition would be based solely upon the

claimant’s subjective complaints of pain and numbness/tingling in

the arm and loss of strength in his left hand. Therefore, the

claimant has failed to meet the requirements of Ark. Code Ann. §11-

9-102(4)(D) necessary to establish a “compensable injury” to his

left arm, below his shoulder.

     The claimant must next prove that his difficulties with his

neck, upper back, and left shoulder satisfy the definitional

requirements for a “compensable injury” that is contained in Ark.

Code Ann. §11-9-102(4)(A)(i).  These definitional requirements are:
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(1) The physical injury or condition must
arise out of and occur in the course of
the employment.

(2) The physical injury or condition must be
caused by a specific incident.

(3) The physical injury or condition must be
identifiable by time and place of
occurrence.

(4) The physical injury or condition must
result in internal or external physical
harm to the claimant’s body.

(5) The physical injury or condition must be
sufficient to reasonably require medical
services or result in disability.

In order to prove the first three of these definitional

requirements, the claimant must show the existence of a causal

relationship between his difficulties with his neck, upper back,

and left shoulder, and the specific accidental employment-related

incident on April 26, 2008.  However, he need not prove the

existence of this causal relationship to an absolute certainty. It

is also not necessary that the claimant prove that the specific

employment-related incident was the sole or even “major” cause of

these difficulties. All he need prove is that the employment-

related incident was a likely or probable cause of these

difficulties.  

The claimant’s own testimony is the primary evidence he has

presented to prove this necessary causal relationship.  At the

hearing the claimant testified:

“I was balancing a tire and I had just removed
the tire from the balancer and as I stepped
back and stood up, that’s when I either
stumbled or slipped, I don’t even know what
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happened; I just hit the floor on my back and
then that’s all I remember.” (T.9)

The claimant went on to testify that he was knocked

unconscious and didn’t know anything until the EMS people were

buckling him into the backboard (T.10). He stated that, when he

came to, the store manager (James Looney) was present. On cross

examination, the claimant denied that he had ever had any neck pain

or problems with his neck (T.25). He also denied experiencing any

previous pain in his left arm (T. 25). He did admit that a year or

two before the incident, he had experienced numbness in his left

arm and hand, but that occurred only on one occasion, when he had

been hospitalized by Dr. Bennett (T.26).  The claimant conceded

that he had experienced occasional “black out spells” over a 10

year period (T.27).  He specifically denied experiencing any pain

or pain, numbness, or tingling in either of his arms in early April

of 2008 (T.27).  He did recount an incident at work, in March of

2008.  He testified that, in this incident, he slipped and fell,

striking the back of his head on the wheel balancer and knocking

himself out.  However, he contended that the only residual symptoms

he has experienced, as a result of this incident, was dizziness and

headaches (T.27-28). The claimant also testified that at the time

he began falling on April 26, 2008, he still had the tire in his

hands.  However, he could not remember if he still had it, when he

hit the floor (T.24). 

The medical evidence contains various descriptions of the

April 26, 2008 incident and descriptions of the claimant’s various

symptoms and complaints.  It would appear that this information was
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obtained directly from the claimant and from physical examinations

by the authors of the reports.

The records of the EMTs for Southwest EMS, who picked up the

claimant at the Wal-Mart Store and transported him to the Mercy

Hospital of Scott County, record that the claimant was moving a

tire from a tire stand, slipped and fell and landed on his back.

This report further noted the claimant’s complaints as pain in his

neck and left arm. The injury site diagram that accompanied this

report indicated the injury site was along the top of the

claimant’s left shoulder to the base of his neck.

The initial triage report of the Mercy Hospital of Scott

County emergency room described the claimant’s incident as falling

backward while holding a tire in his arms.  This report expressly

stated that the claimant had not sustained any head injury. The

claimant’s symptoms were recorded as pain in the left shoulder and

lower neck, as well as a numbness in his left arm. The accompanying

nurse’s notes again expressly stated that there was no report of

head injury or loss of consciousness.

The emergency room physician’s records show that the

claimant’s chief complaints were a sharp neck pain radiating into

the arm. The accompanying diagram shows the location of the

claimant’s pain to be in the middle of the claimant’s upper  back,

at the base of his neck. The accompanying physical examination

record relates that a visible inspection of the claimant’s neck was

normal and that the claimant exhibited painless range of motion. It

also noted that the claimant exhibited a full range of motion of
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all his extremities, including his left shoulder. This physical

examination failed to note the observation of any abrasions,

contusions, bruising, swelling, or bumps on any portion of the

claimant’s body, including his head, neck, upper back, or left

shoulder.  

The initial report of Dr. Nathan Bennet, dated April 28, 2008,

described the incident as follows:

“He was taking a tire off a balancer when he
fell and landed on the concrete on his left
neck and shoulder area.” 

This report also stated:

“He did not strike his head and he did not
have any loss of consciousness.”

Finally, this report gave the claimant’s symptoms as a severe

burning pain in the left neck and into the left posterior shoulder

area with numbness and tingling in the left hand and arm about half

way up to the elbow.

The initial hand written report of Dr. Russell Young described

the claimant’s incident as follows:

“Tripped and fell backward when taking a tire
off a tire balancer at Wal-Mart.”

Dr. Young gave the claimant’s symptoms as pain in his neck and

radicular type pain, clumsiness, and weakness into the left hand.

However, his physical examination revealed that the claimant had a

full range of motion of his left shoulder and no real pain to

palpitation of his left neck, except in the C7-T1 area of his upper

back. 
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The initial physical therapy report (dated May 7,

2008)described the claimant’s incident as follows:

“He says he fell backward at work while
holding a tire, landing on back of neck, and
left shoulder.”

The claimant’s complaints were given as neck pain, left upper

extremity, and something abbreviated as LOU.

On April 28, 2008, the claimant completed an ASSOCIATE’S

STATEMENT-WORKERS’ COMPENSATION for the respondent. In this

STATEMENT the claimant related:

“Tripped and fell backwards, landed on
concrete on left shoulder.”

He also indicated that the parts of his body injured were his left

shoulder and neck. The claimant further stated that there were no

physical signs of any injury, such as bruises, red marks, blood,

etc.  The claimant denied that he had ever sustained any injury to

these same parts of his body prior to the employment-related

incident of April 26, 2008.  Finally, he described his continuing

symptoms as pain in his neck and left shoulder.

A video disc was submitted by the respondent (Respondent’s

Exhibit No. 3) that was taken from the video surveillance cameras

of the claimant’s job site on April 26, 2008.  A review of this

video shows the claimant standing in front of a piece of equipment

(presumably the tire balancer).  He then appears to take a long

step backward with his right foot and then more less collapse to

the right.  He appears to initially contact the floor with his

right knee and right upper extremity and then go over onto his

back.  He lies on his back moving around on the floor for a brief
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period and then sits up on the floor.  After a period of time, he

starts to get to his feet. At that time, another individual

approaches and the claimant turns around and falls back into a

seated position on the floor.  He then topples over on his right

side.  Finally, he resumes a seated position on the floor until the

emergency services personnel arrive.  

The medical evidence shows that in April of 2007, the claimant

was hospitalized by Dr. Nathan Bennett for a number of complaints.

These included neck and upper arm pain. A CT scan of the claimant’s

cervical spine, which was performed on April 19, 2007, revealed

spondylitic ridging with a superimposed disc protrusion at C5-6,

which resulted in mild to moderate canal stenosis.  Mild disc

bulges were also noted at C3-4 and C4-5.

 Shortly after the claimant’s hospitalization in April of

2007, he was seen at the emergency room of the Mercy Hospital of

Scott County by Dr. Nathan Bennett. At that time, the claimant

voiced a multitude of complaints, including numbness and tingling

in his arms and hands. On April 8, 2008, another CT scan was taken

of the claimant’s cervical spine.  This CT was performed at the

request of a Dr. Kimberly Collins. However, no reports or records

of Dr. Collins have been introduced.  The actual CT scan, itself,

reflected that the reason for this study was “injury, dizziness,

syncope”. The interpretation of this study reflects that there was

no evidence of acute fracture or dislocation, no large disc

herniations, no abnormalities of the soft tissue, and normal bony

alignment. Curiously, these findings caused the CT scan to be
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interpreted as “normal”. Obviously, the previously noted

spondylitic ridging and disc bulge had not disappeared, but for

some reason were not identified or described in this report.

In his reports of July 2, 2008 and August 22, 2008, Dr. Young

made reference to an MRI study that was performed on the claimant’s

cervical spine. However, no actual record of this study has been

introduced.  It is likely that Dr. Young was actually referring to

the CT study.  

After consideration of all the evidence presented, it is my

opinion that the claimant’s testimony is entitled to little weight

and credit.  His description of the April 26, 2008 incident in his

testimony, is inconsistent with the various histories he related to

his medical providers and with the actual event shown on the

surveillance video.  In his testimony at the hearing, the claimant

appears to be exaggerating the extent of the trauma produced by the

fall and attempting to make the mechanics of the fall conform to

the area of his complaints.  Both the initial medical records and

the surveillance video show that the claimant did not sustain any

trauma to his head or experience any loss of consciousness. The

surveillance video reveals that any impact sustained by the

claimant would have been to the right side of his body and shows no

impact or trauma, whatsoever, to his left shoulder or neck. This

fact is further supported by the lack of any abrasions, bruising,

swelling, or other findings to these portions of the claimant’s

body.  
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The medical evidence clearly shows that the claimant had

complained of similar symptoms with his neck and left arm on

various occasions prior to the accident on April 26, 2008.  One of

these episodes was only a couple of weeks prior to this accident.

Further, the greater weight of the evidence establishes that

the duration and magnitude of the claimant’s subjective symptoms

with his neck, upper back, left shoulder, and upper arm far exceed

the objective findings noted on the claimant’s various clinical

examinations and radiographic testing. Although no actual

comparison was apparently made, the results of the April 27, 2008

CT of the claimant’s cervical spine appear to coincide with the

abnormalities noted in the April 19, 2007 study.  The only arguable

difference is that the April 27, 2008 study indicated merely the

possibility of a right sided small disc protrusion.  However, it is

clear from this report that the examiner was far from certain that

such a defect was actually present.  Regardless, even if this

defect did exist, it would not be compatible with or supportive of

the claimant’s subjective complaints.

In fact, the greater weight of the evidence supports the

conclusion that the abnormalities demonstrated on both of the CT

scans were likely only incidental findings, which were unrelated to

any of the claimant’s neck and left upper extremity complaints.

This certainly appears to be the conclusion of Dr. Young, as stated

in his deposition.

  The initial medical records show that the claimant exhibited

a normal range of motion of his cervical spine.  There was no
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complaint of pain or discomfort on palpitation of the C5-6 area of

his spine during his clinical examinations.  On his physical

examinations, the claimant’s reflexes in his left upper extremity

have consistently remained normal and there has been no evidence of

muscle atrophy. Most of these examinations have also revealed a

full range of motion of the claimant’s left shoulder.  As Dr. Young

indicated in his reports, he could find no clinical support for the

claimant’s complaints or weakness in his left hand. 

In summary, I find that the claimant has failed to prove by

the greater weight of the credible evidence the likely or probable

existence of a causal relationship between any physical injury to

his neck, upper back, and left shoulder or any difficulties which

he may have experienced with these portions of his body, and the

incident on April 26, 2008.  Thus, the claimant has failed to prove

that any difficulties, which he may have experienced with these

portions of his body, represent “compensable injuries” as that term

is defined by Ark. Code Ann. §11-9-102(4)(A)(i). 

In reaching this decision, I recognize that Dr. Young has

opined that the claimant’s difficulties, which he relates to a

myofascial damage (i.e. myofascitis), are related to the fall on

April 28, 2008.  I have not arbitrarily disregarded this opinion.

However, I have discounted it.  In reaching this opinion, Dr. Young

assumed that all of the statements that the claimant related to him

are accurate, including the statement that the claimant had never

experienced any prior similar difficulties.  This statement is

clearly inaccurate.  Further, the accuracy of any of the claimant’s
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statements to Dr. Young are questionable, at best.  Thus, Dr.

Young’s opinion is obviously based upon a mistake of material facts

necessary to his opinion.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. On April 26, 2008, the relationship of employee-self

insured employer-third party administrator existed

between the parties.

3. On April 26, 2008, the claimant earned wages sufficient

to entitle him to weekly compensation benefits of $244.00

for total disability and $183.00 for permanent partial

disability, should such benefits have been appropriate.

4. The claimant has failed to prove by the greater weight of

the credible evidence that he sustained “compensable

injuries” to his neck, upper back, left shoulder, and

left arm on April 26, 2008. Specifically, he has failed

to establish by medical evidence, which is supported by

objective findings, any actual physical injury to his

left arm, as required by Ark. Code Ann. §11-9-102(4)(D).

He has also failed to prove by the greater weight of the

credible evidence that the incident on April 26, 2008,

was the likely or probable cause of any physical injury

to his neck, upper back, or left shoulder, as required by

Ark. Code Ann. §11-9-102(4)(A)(i).
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5. The respondents have controverted this claim in its

entirety.

ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss this claim in its entirety.

IT IS SO ORDERED.   

                                                              
                                    MICHAEL L. ELLIG
                                   ADMINISTRATIVE LAW JUDGE
                                         


