
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F704813

THERESA COOK CLAIMANT

SILOAM SPRINGS MEMORIAL HOSPITAL                 NO. 1 RESPONDENT

RISK MANAGEMENT RESOURCES                        NO. 1 RESPONDENT
CARRIER

DEATH & PERMANENT TOTAL DISABILITY TRUST FUND    NO. 2 RESPONDENT

OPINION FILED MAY 24, 2010

Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in
Springdale, Washington County, Arkansas.

Claimant represented by ALAN LANE, Attorney, Fayetteville,
Arkansas.

Respondents No. 1 represented by GUY WADE, Attorney, Little Rock,
Arkansas.

Respondent No. 2 represented by CHRISTY KING, Attorney, Little
Rock, Arkansas.

STATEMENT OF THE CASE

On February 23, 2010, the above captioned claim came on for a

hearing at Springdale, Arkansas.   A pre-hearing conference was

conducted on December 2, 2009, and a pre-hearing order was filed on

December 3, 2009.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.
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2. On all relevant dates, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant sustained a compensable injury on May 7, 2007,

in the form of a fracture of her left humerus.

4. The claimant’s weekly compensation rates are $504 for

temporary total disability and $378 for permanent partial

disability.

5. Respondents No. 1 have accepted a 20 percent impairment to

the left upper extremity.

6. The claimant reached maximum medical improvement on January

9, 2009.

By agreement of the parties the issues to litigate are limited

to the following:

1. Permanent impairment rating of 12 percent to the body as a

whole.

2. Credit for any impairment paid on the left upper extremity.

3. Permanent total disability or, in the alternative, wage

loss.

4. Attorney’s fees.

Claimant’s contentions are:

“That employee/employer relationship existed
on or about 5/9/2007.  That on that date,
claimant sustained a compensable injury to her
shoulder.  That the claim has been admitted as
compensable and benefits have been paid.  That
at the time of the injury, the claimant was
employed by the employer as a registered
nurse.  Her income at that time was $46,000.00
a year entitling her to the maximum workers’
compensation rate.  That on June 11, 2009 the
claimant’s authorized treating physician, Dr.
John Park, rated her as a 12% to the body as a
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whole and a 20% rating to the shoulder.  That
the claimant is entitled to a 20% impairment
rating to the body as a whole since the
shoulder is not a scheduled injury.  That the
claimant is unable to perform her duties as an
RN being reduced to sedentary work pursuant to
Dr. Park’s note of June 11, 2009 and
Functional Capacity Evaluation guidelines of
12/15/08. That the claimant is permanently and
totally disabled or, in the alternative,
unable to earn the wages that she was prior to
her injury and therefore entitled to
additional permanent impairment in excess of
her permanent impairment rating.  That the
claimant is entitled to a controverted
attorney’s fee on all benefits awarded.”

Respondents No. 1's contentions are:

“Respondents contend that they have and are
paying the appropriate benefits to which the
claimant is entitled.  The claimant is not
entitled to indemnity over and above her PPD
determination for the injury.”

Respondent No. 2's contentions are:

“If the claimant is found to be permanently
and totally disabled, the Trust Fund stands
ready to commence weekly benefits in
compliance with A.C.A. §11-9-502.  Therefore
the Trust Fund has not controverted the
claimant’s entitlement to benefits.  The Death
and Permanent Total Disability Trust Fund will
state its remaining contentions upon
completion of discovery.”

The claimant in this matter is a fifty-two-year-old female who

was employed as a registered nurse by the respondent.  On May 7,

2007, the claimant fell and suffered an admittedly compensable

injury in the form of a fracture to her left humerus.  The claimant

has undergone extensive medical treatment including three surgeries

due to her compensable injuries.  The third surgery was performed

on the claimant on July 22, 2008, by Dr. John Park.  From the
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operative report completed by Dr. Park, the following procedures

were performed:

“Operation/procedures.
1. Take down of a nonunion of the proximal

humerus, followed by open reduction of
the internal fixation of nonunion of left
proximal humerus utilizing a 200-mm
Acumed intramedullary rod with four
proximal screws and two distal screws.

2. Bone graft to nonunion of left proximal
humerus utilizing cubes of cancellous
bone and DBX paste.

One issue in this matter is that of whether the claimant’s

injury should be considered an impairment to the left upper

extremity or an impairment to the body as a whole.  The respondents

have accepted a 20 percent impairment to the upper left extremity

in this matter as stated in the stipulations from my pre-hearing

order dated August 6, 2009.

After considering the medical records of the claimant and the

AMA Guides to Impairment, it is clear that the claimant’s

impairment is an impairment to the body as a whole.  Specifically,

the claimant had significant surgical intervention in the shoulder

area.  Including a bone graph to the proximal humerus which is part

of the shoulder joint.

The 20 percent left upper extremity impairment should be

converted to the body as a whole as set forth in the AMA Guides to

Impairment.  Thus, the claimant is entitled to a whole body

impairment of 12 percent.  The respondents shall be given a credit

for the 20 percent impairment to the left upper extremity they have

paid.
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I note that on March 24, 2009, Dr. Gary Moffitt examined the

claimant and found a 26 percent whole person impairment.  Although

upon review of his report and the following correspondence from

that report, it is clear that Dr. Moffitt based the claimant’s

impairment on subjective testing.  These tests included active

range of motion and strength testing.  I give no weight to this

impairment evaluation due to the subjective testing on which it was

based.

The claimant also notes a visit with her treating physician,

Dr. Park, on June 11, 2009, in which she contends he performed an

impairment rating.  This can be found in the claimant’s contention

portion of claimant’s pre-hearing questionnaire filed on August 20,

2009.  This information would certainly be helpful; however, I am

unable to find this medical record in either of the party’s

exhibits.

The claimant has also requested that the Commission determine

whether she is permanently and totally disabled as a result of her

compensable injury.  Alternatively, the claimant argues that she is

entitled to wage loss in this matter.  On December 15, 2008, the

claimant was evaluated at the Functional Testing Center, Inc. in

Mountain Home, Arkansas.  This was at the request of her treating

physician, Dr. John Park.  The following is the section of

functional limitations and conclusions in the report done by Doin

Dahlke M.ED, ATC/L, CFE, who performed the evaluation:

“Functional Limitations: Ms. Cook demonstrated
functional limitations with bi-manuel material
handling of up to 15 lbs. when lifting from
floor to shoulder level and a limitation of 5
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lbs. with the LUE and 15 lbs. with the RUE
when lifting unilaterally to shoulder level.
Ms. Cook exhibits decreased AROM of the left
shoulder and she does not exhibit the ability
to perform any work with this extremity above
shoulder level and she exhibits an inability
to reach with a 3 lb. weight with the LUE as
well.  Ms. Cook is limited to no repetitive
work activities with the LUE “Reaching
Immediate and Handling-Occasional) as she
completed all task which required the use of
her LUE with compensatory movement patterns as
well as very slow and guarded movements.

Conclusions: Ms. Theresa Cook completed
functional testing on this date with reliable
results.”

To prove that she is totally and permanently disabled, the

claimant must be injured to the extent that she can only perform

services that are so limited in quality, dependability, or quantity

that a reasonable stable market for them does not exist.  On

January 12, 2010, the claimant underwent a vocational evaluation

and was referred to Owen’s Vocational Service, Inc. by her

attorney, Mr. Alan Lane.  The following is the summary portion of

that vocational evaluation report:

“Ms. Cook’s previous positions have consisted
of Medium level work.  Return to work in that
capacity is not possible with her assigned
physical restrictions.  However, because she
has skills in the medical field, she may
qualify for work in a clerical capacity within
a healthcare setting.  If Ms. Cook were to
pursue a clerical position, I would recommend
that she be provided with a one handed (right)
keyboard.  The cost of this keyboard is
estimated at $695 and can be purchased from
Enablemart (enablemart.com).

The extent to which her medications impair her
ability to function should be considered in
determining Ms. Cook’s ability to engage in
competitive work.  With her reported cognitive
limitations, she may be unable to regularly
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perform work where decision making is required
and may experience significant difficulty in
regularly performing complex and timely job
duties.  Additionally, she may be unable to
access healthcare related positions where CPR
is required and would require an employer
accommodation to exempt her from the CPR
requirement.

If it is determined that Ms. Cook is capable
of carrying out full-time competitive work,
her expected rate of pay would be within the
$8.25-$12.70 range.  This is based upon labor
market research conducted in the northwest
Arkansas area in January 2010.  If I can be of
further assistance, please do not hesitate to
contact me.”

The claimant also had the following exchange on direct

examination regarding her physical ability to work:

“Q. And I believe you mentioned in response to
some questions that you believe there is work
out there that you can do; is that right?

A. I think there would be something, yes.

Q. And that you want to work, correct?

A. Yes.

Q. And if you didn’t believe that, you
wouldn’t have been looking for jobs, would
you?

A. No.”

Even given the claimant’s limit to sedentary activities by the

FCE and her 20 percent impairment to the body as a whole, I find

that she could find some sort employment given her high degrees of

skill and knowledge as a registered nurse and her history of

performing managerial type job duties.  The claimant did seem to be

a likable person who could meet the public well and was able to

discuss and articulate her answers to questions quite well.
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The claimant is not permanently and totally disabled but her

ability to earn wages has been significantly affected.  Her work

history is that of both the medical field and an extensive history

as a supervisor or manager.  In her capacity as a nurse she was

required to do many physical or manual tasks that she is no longer

able to do.  However, she does still posses the knowledge and

managerial skills that would make her suitable for some types of

employment.

Again, at the time of this hearing the claimant was fifty-two

years of age.  Her willingness to return to work is somewhat in

question.  The claimant did voluntarily resign from employment with

the respondent; however, I do believe from the claimant’s testimony

that her lack of usefulness in that job played a major roll in that

voluntary resignation.

The claimant’s pool of available jobs is certainly much

smaller due to her compensable injury and its affects.  The

claimant can no longer perform the manual labor parts of her

employment that she was once readily able to perform.  She is left

with only the ability to lift relatively light objects and her

skill sets grounded in nursing and managerial roles.

After consideration of all the evidence including age,

education, willingness to work, and work experience, I find that

the claimant’s employment opportunities have been substantially

reduced by the physical limitations caused by the claimant’s

compensable injury.  In my opinion, this loss of wage earning

capacity would entitle the claimant to an amount of wage loss that
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would be equal to a whole body impairment of 18 percent.  This is

an amount over and above any consideration of anatomical

impairment.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe her demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on December 2, 2009, and contained in

a pre-hearing order filed December 3, 2009, are hereby accepted as

fact.

2. The claimant has proven by a preponderance of the evidence

that she is entitled to a 12 percent impairment to the body as a

whole.

3. The respondents are entitled to a credit for any of the 20

percent to the left upper extremity that they have accepted and

paid in this matter.

4. The claimant’s attorney is entitled to an attorney’s fee

regarding the claimant’s anatomical impairment to be based upon the

difference between the 12 percent whole body impairment that was

awarded in this matter and the 20 percent impairment to the left

upper extremity that was accepted by the respondents.
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5. The claimant has failed to prove by a preponderance of the

evidence that she is permanently and totally disabled.

6. The claimant has proven that she has suffered loss in wage

earning capacity as a result of her compensable injury in an amount

equal to 18 percent impairment to the body as a whole.

7. The claimant’s attorney is entitled to an attorney’s fee in

an amount commensurate with the wage loss benefits awarded herein

and the Arkansas Workers’ Compensation Act.

ORDER

The respondents shall pay the claimant a 12 percent whole body

impairment as a result of her compensable injury.  The respondents

shall receive a credit for any of the 20 percent to the left upper

extremity that they have accepted and previously paid to the

claimant.  The respondents shall pay the claimant an amount equal

to 18 percent impairment to the body as a whole as a result of her

loss in wage earning capacity due to her compensable injury.  The

claimant’s attorney is entitled to a fee regarding the claimant’s

anatomical impairment to be based on the difference between the 12

percent whole body impairment that was awarded in this matter and

the 20 percent impairment to the left upper extremity that was

accepted by the respondents, with one half of said attorney's fee

to be paid by the respondents in addition to such benefits and one

half of said attorney's fee to be withheld by the respondents from

such benefits.  The claimant’s attorney is also entitled to an

attorney’s fee in an amount commensurate with the wage loss

benefits awarded herein and the Arkansas Workers’ Compensation Act,
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with one half of said attorney's fee to be paid by the respondents

in addition to such benefits and one half of said attorney's fee to

be withheld by the respondents from such benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


