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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits growing out of his March 15, 2009, compensable

injury.  On March 8, 2010, a pre-hearing conference was conducted in this claim, from which a

Pre-hearing Order of the same date was filed.  The Pre-hearing Order reflects stipulations entered

by the parties, the issues to be addressed during the course of the hearing, and the parties’

contentions relative to the afore.  The Pre-hearing Order is herein designated a part of the record

as Commission Exhibit #1.

The testimony of James Colbert – the claimant, along with the deposition testimony of

Rebecca Poston, and Dr. Spencer Guinn, coupled with medical reports and other documents

comprise the record in this claim.

DISCUSSION
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James Colbert, the claimant, with a date of birth of April 3, 1969, has a bachelor’s degree

and associate’s degree.  The claimant commenced his employment with respondent-employer on

March 27, 2003, as a paramedic.  

While a member of the Armed Forces, U.S. Army, the claimant suffered an injury to his

right shoulder which resulted in an arthroscopic repair of the rotator cuff.  Claimant denies that he

had any other problems with his right shoulder after he was discharged for the Army.  Regarding a

2008 reference to a softball incident, claimant testified:

When I was playing softball with my son, on a league
team, I was diving in, to home plate, which my left shoulder 
- - on my left arm - - was taken behind my back, which I sustained
a strain at that time. (T. 10).

The claimant underwent diagnostic testing and treatment in connection with the softball incident.  

While uncertain when he last received medical treatment in connection with the incident, claimant

noted that the left shoulder healed and that he did not incur any kind of limitations, pain, or

problems with it thereafter.  Claimant returned to work with respondent after the softball left

shoulder injury healed.

The claimant denies having any problems with his left shoulder during the period January

2009 through March 2009.  In terms of his regular physical activities in his employment with

respondent-employer, the testimony of the claimant reflects:

Most of the activity would be lifting patients, from either
a sitting position or a laying down position, from a stretcher to a
bed; putting them on the stretcher; putting the in the back of an
ambulance; routine treatment.  If I had to do CPR, I’d do CPR; 
whatever the course took. (T. 11-12).

During the course of his regular paramedic job duties, claimant move patients that were fairly
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heavy, unconscious and incapacitated.   

In describing the manner in which he sustained the injury to his left shoulder on March 15,

2009, the claimant testified:

I was taking care of a patient in the back of the ambulance.
We were running an emergency to the emergency room.  I had to 
stand, for a brief moment, to perform my duties.  The ambulance
took a sharp turn, and I fell.  I stuck my arm out to catch myself on
the bench.  And I felt a sharp pain in my left shoulder. (T. 12).

The claimant reported the injury to his supervisor.  The claimant testified that the first medical

provider he saw following the incident was the emergency room physician, where x-rays were

obtained and he was provided a sling.  

Thereafter, the claimant was seen in follow-up for his left shoulder complaint by

respondents’ designated medical provider Dr. Barber at NEA Clinic.  Following an examination

by Dr. Barber the claimant was referred by same to an orthopedic specialist, Dr. Spencer H.

Guinn.  The claimant had never before received medical treatment under the care of Dr. Guinn

before the afore referral.  

Claimant’s testimony reflects that the first visit to Dr. Guinn, treatment-wise, consisted of

being taken through range of motion regarding the left shoulder and a referral for an MRI scan. 

Claimant described the condition of his left shoulder during the period of time he was referred to

Dr. Guinn as “hurting very badly”. (T. 14).  Claimant continued, regarding the left shoulder pain:

Very sharp pain in the front of my shoulder; couldn’t move
it; limited range of motion; couldn’t sleep at night; really couldn’t
function with it. (T. 14).

Claimant noted that the left shoulder pain growing out of the March 15, 2009, incident was much

worse than that experienced from the 2008, softball incident.  The testimony of the claimant
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reflects that following the MRI he return to Dr. Guinn for further treatment, which consisted of an

arthroscopic repair of the rotator cuff on June 11, 2009.     

In describing his condition following the June 11, 2009, arthroscopic repair of the rotator

cuff, the testimony of the claimant reflects:

I started physical therapy the next week, which would have
been on a Monday, which consisted of a lot of stretching - - very 
painful stretching - - where he was forcing my shoulder not to be 
stiff, basically.  I told him how much pain I was having during that 
time, then it consisted of strengthening exercises after approximately
two (2) weeks.  (T. 15).

Regarding the progress of his physical therapy following the June 2009, surgery through the end 

of the year, claimant testified:

I was progressing with my range of motion; the function of 
my left shoulder.  I still had pain everyday.  The pain never subsided.
It did decrease.  But as far as the severe pain that I was feeling, I never
really got rid of the pain.  I was getting stronger.  I was getting better
range of motion. (T. 15-16).

Claimant noted that due to the pain, at night he couldn’t sleep, although during the day while

doing the physical therapy the pain did bother him.  Claimant took medicine prescribed by Dr

Guinn for the left shoulder pain, to include Hydrocodone, Ambien, and Iburopfen.  Claimant

testified that he was also placed under restrictions by Dr. Guinn in 2009, relative to the left

shoulder injury:

I don’t remember the exact details of the restrictions.  I do 
remember it was a one-arm restriction.  I don’t remember how long,
or what all the details were. (T. 17).

The claimant was off work following the surgery until January 2010.

The claimant acknowledged that in 2009 he attended a course for certifications.  The
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claimant’s job required certification to maintain his license.  The claimant took the advance

cardiac life support course over a two-day period in October 2009.  The claimant identified the

instructor of the course as Sean Parrin.  Claimant acknowledged that during the October 2009,

time period he remained under the one-arm restrictions imposed by Dr. Guinn.   Regarding any

accommodations provided to complete the testing in light of his one-arm restriction, the claimant

testified:

I did tell Sean that I wasn’t able to complete the CPR part;
that I could do it one-handed, but that I couldn’t do it two-handed
because my arm was still sore. (T. 18).

The clamant testified that he performed one-handed CPR during the course work using his right

hand only.  

The testimony of the claimant reflects that he also did a laryngoscope.  In explaining a

laryngoscope and what actions a performed to certify with the device, claimant testified:

The laryngoscope is to endotracheal intubation.  It is a handle,
with a blade on it, that you insert into the patient’s mouth, to lift the
jaw, with you left hand, and insert the tube down their esophagus - - 
not esophagus - - their trachea, with the right. (T. 18-19).

Claimant testified that the laryngoscope was not a requirement for his re-certification, however he

did perform it.  Further, the claimant acknowledged that he used his left in performing the

procedure, which he was able to do without causing any type of problems with his left shoulder. 

Claimant denies that he experienced any additional pain or discomfort in his left shoulder at any

point in time during the class, either using the laryngoscope or the CPR.  

Claimant acknowledged that during a deposition he was asked whether he was a hunter. 

The claimant hunts deer.  During the deposition the claimant was asked if he had been hunting
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during the period between the March 15, 2009, injury and the deposition, to which he responded

he had not.  Claimant later provided information to modify the response.  Claimant testified that

he may have more than two (2) or three (3) times in 2009, while under the one-arm restriction

growing out of the March 15, 2009, compensable injury.  The claimant uses a muzzle-loader and

a rifle in hunting deer.  

Claimant denies that his deer hunting activities caused him any kind of pain or discomfort

in his left shoulder.  The testimony of the claimant reflects that while he shot the deer, he did not

lift it nor did he do the actual cleaning of the deer.  The claimant also shot some deer during 2008.

Claimant acknowledged that some additional diagnostic tests have revealed another tear in

his left rotator cuff.  Claimant denies that he has had any traumatic incident that has caused him to

sustain an injury to his left shoulder since his June 11, 2009, surgery by Dr. Guinn.  The claimant

offered regarding the recent diagnostic findings:

In my opinion, since I never actually had complete pain 
relief from the surgery, that it has continued from physical therapy. (T 21).

The claimant testified that he provided information to Dr. Guinn that the physical therapy was 

causing his problems.  The claimant also engaged in work hardening during physical therapy.  

Regarding the afore, claimant’s testimony reflects:

Working hardening consisted of climbing ladders, lifting 
weights, lifting heavy boxes from the floor to a standing position; 
just overall strength training. (T. 22).

The noted that the work hardening activities hurt his shoulder and that his shoulder still hurts.  

In January 2010, the claimant returned to work to a different job.  Claimant is now

employed by Emerson Ambulance.  Claimant noted that accommodations have not been made for
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him limitations and that he is “pretty much doing the full job”. (T. 22).  The testimony of the

claimant reflects that he is able to perform his job “very carefully”.

During cross-examination, claimant denied that 2008, softball incident injury involving his

left shoulder showed on an MRI a tear in the labrum of the shoulder.  The claimant asserts that in

assessing the injury as a strain he was relying on what the doctor had communicate to him. 

Claimant acknowledged that in November 2008, while seeing Dr. Robison he referred to his

problem as a rotator cuff tear, adding, “I thought that might have been, yes, Sir”. (T. 24).  The

completed patient history questionnaire by the claimant reflected “rotator cuff tear”. (T. 24).

Claimant’s testimony reflects that he is uncertain if he relayed the 2008 left shoulder injury

to Dr. Guinn at the time of his initial visit in connection with the March 15, 2009, injury.  The

claimant commenced physical therapy within a week or two (2) of his June 11,2009, surgery by

Dr. Guinn.  Claimant acknowledged that through August and September 2009, he was having a

pretty good post-operative course as far as his strength gains and improvement in symptoms were

concerned.  Claimant concedes that as of August 19, 2009, he was improving.  Further, the

claimant acknowledged that as of August 24, 2009, Dr. Guinn indicated that he was very pleased

with his progress.  

The claimant asserts, with respect to his level of pain, that it was up and down, never

staying the same.  Contrary to the physical therapy record of September 17, 2009, which noted

the pain level was anywhere from zero (0) to a three (3), claimant denies that he ever reported

that there were some periods of time when he was completely pain free.  While the claimant

acknowledged that he was getting stronger, and more functional with respect to his left shoulder,

he denies that he ever reported that his pain was at a zero (0) level.  The September 21, 2009,
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physical therapy notes of relative to the claimant reflect  “excellent progress”, “with ninety

percent (90%) of active range of motion per Dr. Guinn’s examination”.  During his deposition

claimant used the phrase “pretty good” relative to his pain and range of motion of the left

shoulder.  

Regarding the October 21, 2009, physical therapy notes reflecting complaining of pain

“increasing over the last few weeks” , claimant testified:

I never told them there was - - that it increased.  It never
did go away. (T. 27).

My pain continued from after surgery.  I went from a one (1)/
two (2) to a three (3) or a four (4), back and forth, Sir. (T. 28).

Claimant does not dispute the October 20, 2009, report of Dr. Guinn which noted that he 

reported an increase in pain over the last several weeks since being off pain medication.  

Claimant added:

I was no longer receiving any kind of help with the pain. (T. 28).

Claimant maintains that he told his medical providers at each visit that he was hurting.

The testimony of the claimant reflects that from the time of the June 11,2009, surgery until

his release by Dr. Guinn in January 2010, he was on one-arm restricted duty.  The claimant

testified that Dr. Guinn was letting him do exercises with his left arm under the supervision of the

physical therapist.  Claimant’s testimony reflects that he did not have permission from any to do

anything outside the physical therapy contacts using his left arm or shoulder.  

The claimant acknowledged that there was not one specific time he remembered feeling a

tear in his left shoulder, nor is there one specific activity he could point to that caused a tear in the

left shoulder.  Regarding the possible nexus between the physical therapy and his left shoulder
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pain, the claimant testified:

I told Dr. Guinn, every month when I went for evaluation,
that I was still having pain.  He had told me that, that was part of
the healing process; that I would continue to have pain. (T. 32).

The claimant attended the ACLS class during two (2) days, October 12, and 13,  2009. 

The class was not something required by respondent-employer, but so that the claimant could

maintain his own personal certification.  At the time the claimant took the class in October 2009,

his certification was not up until March 2010.  The claimant testified that at the time he took the

class he was not sure exactly when his certification was up.   While the claimant admits that he

used his left arm to hold the laryngoscope during intubation in the course, he denies using it

during the CPR.  

The claimant signed a release of liability statement warning of the physical strain and

strenuous activity at the time he signed up for the class.  The claimant maintains that the

intubation and the CPR were the only two (2) things that had to do that involved any type of

physical lifting, pushing or pulling.  The claimant is uncertain of the number of times he performed

CPR throughout the class.  The claimant described a “megacode”:

It’s where you have a team of responders working a cardiac
arrest, and where the rhythm changes as you do treatment. (T. 35).

Megacode involves CPR and intubation.  The itinerary for the course reflects that on specific days

CPR certification practice was performed and on separate days megacode practice was

performed.   Claimant participated in both of the afore.  

The claimant denies that he bought up the CPR class as a possible causes for the new tear

in his left shoulder when talking with Rebecca Poston.  Further, claimant denies that he told Ms.
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Poston that he had to stop doing the intubation and CPR because of pain in his arm.  Claimant

asserts that when he first talked to Ms. Poston about the class he relayed that he performed one-

arm CPR only.  Claimant explained the basis for the discussion with Ms. Poston about the ACLS

class:

The conversation was about how I was doing.  She called
me once a month to ask how my progress was doing.  And I told her
that I would not be ready to go back to work because the pain I was
having in my shoulder.  And I told her I had taken the class and was 
not able to do parts of the class because of the soreness I was having.

So it had nothing to do with the possible tear, at that time, with
our conversation.  

I am maintaining that I did not tell her that I tore my shoulder
again.  (T. 39- 40).

Claimant concedes that he may have spoken with Ms. Poston, the nurse case manager, in 

November 2009.  As to whether Ms. Poston asked him during the November 2009, conversation

if he had re-injured his shoulder, claimant testified:

I don’t remember the conversation.  I don’t know if they 
record their conversations, or not; if that was played back, or if I 
could hear it, I could tell you yes or no. 

I never told her that I had re-injured my shoulder.  

I bought up the ACLS class to tell her how my shoulder was
doing.  (T. 41).

The claimant acknowledged that he was not cleared by anyone to do anything in the ACLS class

with his left arm.  

Regarding his deposition testimony about hunting, the claimant testified:

At the time I did not believe I was lying to you.  I told you
what I thought to be the truth, at that time.  After reflection, I 
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thought about it, and I called Dr. - - excuse me - - Mr. Wells and 
told him that I had made a mistake. (T. 43).

The evidence reflects that on October 17, 2009, the claimant harvested an eight-point buck and a

doe using a muzzle-loader.  The claimant also killed and tagged another deer using a rifle.   The

claimant was hunting in Bradley County, Arkansas.  Claimant disputes that he showed up in Keith

Thompson’s office, his physical therapist, three (3) days later with “increased pain”.  

The claimant is right-handed.  Claimant acknowledged that in using a muzzle-loader, he

pulls the trigger with his right hand while holding the gun up with his left hand.  In loading a

muzzle-loader, claimant poured the powder in with a powder horn.  Claimant added, regarding

loading the muzzle-loader:

Well, technology’s come a long way; you don’t do that 
anymore.

It’s a bullet and the wad at the same time. (T. 43).

The bullet and wad are then ramrod down with the tube that’s hooked to the barrel.  Claimant

hunted from a tree stand, which was approximately ten (10) feet off the ground.  Claimant

acknowledged using his left arm to climb the ladder to get up in the stand.   Claimant estimated

that he hunted four (4) times since early October 2009.  The testimony of the claimant reflects

that when he killed a deer he used a four-wheeler to drag it out of the woods.

During re-direct examination the claimant was questioned regarding statement attributed

to him by Ms. Poston, the nurse case manager.  Claimant denied making the statement of

attending ACLS class the weekend of 11/21/09 to 11/22/09, and that while performing CPR on an

mannequin experiencing excruciating pain to the point that he could not complete the CPR course

and the test.  (T. 50-51).  Claimant acknowledged that he had a discussion with Dr. Guinn
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regarding the physical therapy as a possible basis for the new tear.    Claimant acknowledged

making the statement to the nurse case manager that he did not re-injury his shoulder and that the

problem could have occurred during physical therapy.

The testimony of Rebecca Ellen Poston, a registered nurse and nurse case manager with

Top Choice, was obtained by deposition on March 25, 2010.   Ms. Poston, who is located in

Norman, Oklahoma, participated in telephonic case management relative to the claimant’s March

15, 2009, compensable left shoulder injury.  Ms. Poston was the claimant’s nurse case manager

for the entire time.  The testimony of Ms. Poston reflects regarding the claimant’s status in

September and October 2009:

He was progressing as you would normally expect post-
operatively.  Every month he was making gradual, continuing
improvement in range of motion, increased strength, deceased
level of pain, and according to his report and according to the 
physical therapy notes. (RX #2, p. 4).

Ms. Poston testified that based on the physical therapist’s notes she was seeing improvement,

which did not change until the December 10, 2009, note.  Regarding the afore, Ms. Poston

testified:

The note said he was still improving in strength, except
that it recognized that his pain had gone from a two (2)  – let me
find the note – a two (2) to a three (3).  And the doctor was 
recommending surgery, and that was based on M.R.I findings. 
And I have a note from November 24th that said that he met ninety
percent (90%) of his goals. (RX #2, p. 5).

The testimony of Ms. Poston reflects that on December 21, 2009, the received a steroid injection

due to the increased pain.  Ms. Poston was not contacted by the doctor’s office for pre-

certification for the injection, however she was contacted for pre-certification before the
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November 23, 2009, MRI.  Ms. Poston testified regarding the explanation provided by the

doctor’s office for the requested MRI:

Yes, because I was surprised because he had been progressing
so well.  And, so Marsha from Dr. Gwen’s office is the one who called.
And when she said Dr. Gwen ordered an MRI, I asked her why: what
was going on.  And she said that the patient might have re-injured his
shoulder.  And I  - - (RX # 2, p. 6).

Ms. Poston’s testimony reflects that she had a conversation with the claimant regarding any re-

injury or incident/event to the shoulder:

On November 23rd I contacted Mr. Colbert to discuss his 
appointment with Dr. Gwen, and to discuss the order for the new 
M.R.I.  And I asked him if he re-injured his arm.  He said that he 
didn’t think so, and he didn’t really remember specifically doing 
anything, and that if it had been re-injured that it would have to 
had happened in physical therapy.  And I asked him if there was 
any specific thing he had done in physical therapy, and he said no.
And he said he attended an A.C.L.S.  injury certification process
the previous weekend, and that he had attempted to do C.P.R. and
felt increased pain, and couldn’t do the C.P.R because of the pain.
And that he attempted to intubate the C.P.R. manikin and couldn’t
because it hurt. (RX. #2, p. 6-7).

Ms. Poston testified that the claimant brought up the ACLS class on his own.  In her 

conversations with the claimant, Ms. Poston testified:

He said he attempted to do the C.P.R portion of the A.C.L.S
class, and felt increased pain and could not continue the C.P.R on the
manikin.

Yes, he said he attempted to intubate the manikin and 
could not because it hurt in his shoulder. (RX # 2, p. 8).

Ms. Poston testified that the claimant did not mention to her that he was using one-arm only in the

CPR class until January 7, 2010.  Ms. Poston estimates that she talked to the claimant three (3) to

five (5) times between November 23, 2009, and January 7, 2010.  Ms. Poston testified that at the
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time of the January 7, 2010, conversation the claimant called to discuss the authorization and his

claim and that he wanted to know about his benefit checks.  Ms. Poston’s testimony reflects that

she did not know if the claimant’s claim had already been denied at the time of the January 7,

2010, telephone call.  Ms. Poston did offer, however, that at the time the adjuster had not

approved the surgery.

Ms. Poston testified regarding the mechanic of the laryngoscope:

With both hands, you tilt the patient’s head, at an angle - - 
you’re standing above the patient, so you are actually kind up upside
down t the patient’s face - - and you hold the head back, and you use
the laryngoscope - - you insert it in the mouth with one arm, and use
the other hand to either support the back of he neck or support the 
mouth, and you put it up against the tongue and down the throat and
you lift up and - - up and out. (RX #2, p. 9-10).

During cross-examination Ms. Poston testified regarding the manner in which she 

documented her telephone conversation:

I type my notes, as I’m having a conversation with the patient,
into our system. (RX #2, p. 12).

Ms. Poston testified that the claimant did not word his conversation to her that he was having the 

same pain since surgery as he was having during physical therapy or during the CPR class. 

Regarding her role as nurse case manager and any recommendation regarding a medical

procedure, Ms. Poston testified:

I don’t know how to answer that.  I just ask questions, you
know?  We definitely want to know if it is related to the original
injury or if it’s related to a new injury. (RX #2, p. 13).

Ms. Poston acknowledged that she generated a December 15, 2009, letter to Dr. Guinn asking his 

opinion regarding the claimant.  In the afore letter to Dr. Guinn Ms. Poston asserts that the 
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claimant experienced “excruciating pain” while attempting to perform the CPR.  Ms. Poston 

acknowledged that the claimant only relayed that he experienced pain. (RX #2, p. 13-14).

The testimony of Dr. Spencer H. Guinn, a Jonesboro orthopedic surgeon, was obtained by 

deposition on April 21, 2010.  Dr. Guinn first treated the claimant on April 15, 2009.  The

testimony of Dr. Guinn reflects regarding the medical history provided by the claimant at the time

of the initial April 15, 2009, visit:

Uh, he, uh, he stated to me that he was working for Medic
One Ambulance and that on March 15, 2009, he was inside an 
ambulance when it rounded a corner and he fell landing on his hand.
He had severe pain in his left shoulder.  He states that it had actually
worsened in the approximate month since that point.  He was having
difficult sleeping.  He’s having difficulty using his arm. (CX #2, p. 6).

Dr. Guinn testified that he was not aware that the claimant had previously sustained an injury to

the left shoulder in 2008.  The claimant treated with Dr. John Woloszyn, a Jonesboro orthopedic

surgeon, for a 2008, softball left shoulder injury, which included an MRI.

At the time of the April 15, 2009, initial visit of the claimant Dr. Guinn conducted a

clinical evaluation.  Regarding the afore, Dr. Guinn testified:

He had pain with attempts at range of motion on his exam.
He was very tender over his rotator cuff.  He had some weakness, 
particularly in the top muscle in the rotator cuff called the suprassinatus.
He had severe pain there.  Uh, he was too painful to allow for any
further testing of his shoulder. (CX #2, p. 7).

Dr. Guinn ordered diagnostic tests to determine the extent of the injury:

Yes.  I ordered radiographs in the office which were 
essentially normal.  He had and outside MRI from St. Bernards 
that I reviewed.  He had a near complete, if not complete tear of 
the rotator cuff, the supraspinatus in particular where it attaches
to the bone, to the humerus. (CX #2,p. 8).
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Dr. Guinn determined, based on his examination of the claimant and review of diagnostic studies 

that the claimant would benefit from orthopedic surgery.  Dr. Guinn perform the surgery on the 

claimant’s rotator cuff.  In describing the afore procedure, Dr. Guinn’s testimony reflects:

It’s an arthroscopic procedure which means I use a small
camera to go into the shoulder.  He had a tear of the rotator cuff
called the supraspinatus which I repaired.  He also had another tear
where the biceps tendon enters the shoulder and it attaches.  Due to 
the position of that tear, the treatment for it is what’s called a 
debridement or where you clean the torn edge off.  It doesn’t require
a repair.  Then I went in and I did what’s called a subacromial 
decompression which means above the rotator cuff.  You clean the
space out between the bone and the rotator cuff so it doesn’t pinch 
to help with pain also. (CX. #2, p. 8).

Dr. Guinn testified that in his opinion the on-the-job injury of March 15, 2009, was the major 

cause of the claimant’s rotator cuff tear, and that the surgery was reasonably necessary treatment 

of the injury. (CX #2,p. 9).  

With respect to the course of the claimant’s treatment subsequent to the June 11, 2009, 

surgery, Dr. Guinn testified: 

Postoperatively, Mr. Colbert was started on physical therapy.
He was in a sling for the first six to eight weeks.  We have a protocol
for this that he followed with his therapy, along with pain medication
and that sort of thing. (CX #2, p. 9).

When the claimant was released to work activities he was restricted to one arm duty.  Dr. Guinn 

confirmed that the claimant was prescribed pain medicine due to continuing pain of some variety.

Regarding any continuing pain complaints or problems as a result of his physical therapy 

regime the claimant may have experienced, Dr. Guinn testified:

Uh, he, at each of his follow-up visits, he continued having 
some pain.  It was improving at each visit, but it was persistent.  It’s
not uncommon after rotator cuff surgery to continue to have some 
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pain even for quite some time after a repair.  His pain was improving
at each visit which was, you know, a positive step. (CX. #2, p. 10).

The testimony of Dr. Guinn reflects that there was a point in time when the claimant complained 

of fairly significant pain:

Yes.  At his four month visit, he was still rating his pain at
five out of ten.  I was concerned that he was still having some 
inflammation postoperatively so I did a cortisone injection into his
shoulder to help with his pain relief and to hopefully get him back
into physical therapy. (CX #2, p. 10).

The date of the visit was October 21, 2009.  

The claimant was seen by Dr. Guinn on December 9, 2009.  Regarding the afore, Dr. 

Guinn testified:

December 9, he had continued having pain and he had 
reached a point where we weren’t progressing with therapy anymore
so I sent him for an MRI.  He was back in the office to discuss the MRI
findings.  On exam he had lost range of motion and was continuing to
have pain.  I reviewed his MRI with him.  He had a tear in front of the 
one that I had repaired.  We discussed options, and he wanted to have
that one fixed so we discussed another surgery. (CX #2, p. 12).

Dr. Guinn elaborated on how the diagnosed rotator cuff tear should be treated:

Uh, our discussion was to continue with therapy or to proceed
with surgery and he wanted to proceed with surgery which I agreed 
with.  We were going to get him set up with the repair of this other
tear. (CX. #2, p. 12-13).

Dr. Guinn testified that the subsequent recommended surgery was reasonably necessary in the 

treatment of the rotator cuff tear.  Dr. Guinn also testified that it is his opinion that the major

cause of the rotator cuff tear identified in the December 9, 2009, clinical evaluation arises from

the initial injury of March 15, 2009.  Dr. Guinn elaborated regarding the afore:

He was asymptomatic before the fall.  His mechanism of 
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injury would support a rotator cuff tear due to the way he fell on it,
plus his MRI findings, and then his findings at the time of surgery 
all support that.  (CX #2, p. 13).

Dr. Guinn testified that the rotator cuff tear he observed in December 2009, was not present when

he performed the June 11, 2009, surgery.  Dr. Guinn provided his opinion as to the cause of the

December 2009 rotator cuff tear:

Uh, well, when the rotator cuff is damaged, you can still
have fibers intact that have not failed yet.  I went in and repaired
the damaged portion or the part that was obviously damaged at the
time.  During physical therapy, the area just next to it then failed
as a result of the original injury that he had had.  It had not obviously
failed initially.  But then as we continued to push him with his therapy,
the area that I fixed remained intact and it was the part that then 
subsequently failed. (CX #2,p. 13-14).

It is the testimony of Dr. Guinn that in his opinion, more likely than not, the physical therapy

actually precipitated the eventual tear observed in December 2009.  The testimony of Dr. Guinn

reflects that in his opinion the claimant’s participation in one-handed CPR or minimal use of his

left arm/shoulder to place the laryngoscope would not cause the rotator cuff tear observed by

MRI and clinical evaluation in December 2009. (CX #2, p. 14).  Dr. Guinn last saw the claimant

on December 9, 2009, at which time rotator cuff repair surgery was recommended.

During cross-examination, Dr. Guinn testified that at the time of his initial April 15, 2009,

contact with the claimant, he was not aware that the claimant had suffered a left shoulder injury in

November 2008.  The testimony of Dr. Guinn reflects that patients are provided a form to

complete to obtain the medical history:

When they come in and one of our assistants takes the form
while they sit with the patient and transcribes it into the computer. 
Son that would have been based off of his information. (CX #2, p. 16).
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Dr. Guinn testified that separate questions are asked apart from the medical history relative to 

prior problems only if it pertains to that area.  Further, Dr. Guinn note that if the claimant was

specifically question about any prior problems with his left shoulder it would have been

documented that he had been asked. (CX #2, p. 16).  

Dr. Guinn testified that the small labral tear identified in the November 2008, radiologist

report, relative to the claimant’s left shoulder is not the same location of either of the rotator cuff

tears identified in 2009:

No, it’s not.  This is the posterior labrum which is completely
separate than the rotator cuff.  The slap tear or the labral tear that I 
operated on is the superior labrum which is the top labrum.  The posterior
labrum is the one in the back. 

So that’s a different anatomical location. (CX #2, p. 17).

Dr. Guinn further testified:

Well, no.  The labrum and the rotator cuff are two separate 
piece of the shoulder, if you will. 

So in 2009, what I saw was the tear in the rotator cuff, not the
labrum.  

Both.  Are you talking about the second MRI that I ordered?

That’s in the rotator cuff also.  It has nothing - - that has 
nothing to do with the labrum.  

His labrum looked okay in that December of ‘09 MR.
(CX #2, p. 18).

Regarding the fiber giving way or weakening, by way of explanation of the December

2009, rotator cuff tear, Dr. Guinn explained why he did not see any indication of the same starting

to occur at the time he performed the June 11, 2009, surgery:
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No.  Because you can’t actually see into the rotator cuff.  You
can just see the outside of it.

You can’t tell without, you know, I suppose cutting into the 
tendon which you are not going to do.  You are not going to cut into
a healthy appearing tendon. 

You can only see the outer covering.  It would similar to if you
had a rope and the outer sheath of the rope loke (sic) okay, but the 
inner core was torn. 

And that’s what you wouldn’t be able to tell. (CX #2, p. 19-20).

Dr. Guinn continued regarding the claimant’s present findings on MRI:

No.  I’m not concerned about a slap anymore.

We’ve taken care of the slap.  That was a small part, I believe,
of his original.  His symptoms now are the rotator cuff.  I think the 
slap has been treated. 

It’s the new rotator cuff tear that concerns me. (CX #2, p. 20).

The testimony of Dr. Guinn reflects that the claimant June 11, 2009, surgery went

technically well, and that there were no postoperative complications.  Dr. Guinn testified:

No.  His therapy went well until - - it’s normal to have pain
after surgery.  Shoulder surgery tends to be painful.

So it doesn’t concern me initially when people hurt because
you expect it.  I shouldn’t have said it that way.  It’s normal for
people to have pain afterwards so it’s not alarming.

It began to concern me when as we were trying to progress
him - - because we have a protocol that people follow with our 
physical therapists.  We suspect that the tear has healed by about 
six or eight weeks or so.  Then you are able to start pushing harder
as far as strengthening and range of motion and things like that.  The
pain should start improving around that time.  My concern with him 
is once we got into the point that we were starting to do some more
aggressive strengthening, that his pain persisted and then it began to 
worsen.  That’s when I became concerned.  (CX #2, p. 21-22).
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The testimony of Dr. Guinn reflects that the physical therapists follow his office’s plan, the 

protocol.  

Dr. Guinn’s testimony reflects, regarding the pain level associated with a rotator cuff tear:

It can fluctuate.  Rotator cuff pain tends to be worsened 
with activities.  At rest, people - - it may not bother them.  But then
once they start using it, it becomes painful.  So depending on what 
you’re doing, you pain level may go up and down. (CX #2, p. 22).

Dr. Guinn further testified, regarding range of motion with a rotator cuff tear present:

Oh sure.  You can have a full range.  You can have 100 percent
range of motion and still have a torn rotator cuff. (CX #2, p. 22).

In addressing the 0-10 pain scale in relations to the presence of a rotator cuff tear, the testimony 

of Dr. Guinn reflects:

Those are just, you know, just like I’ll see people in my office
who come in saying my knee has been killing me all week but it doesn’t
really hurt right now.  You know, pain fluctuates.  What I look for more
in pain isn’t how much pain you are in right now.  It’s how much pain
have you been in for the last week or for the last month.  You know, I try
and get more of an average, if you will, of is your pain overall, is it 
increasing or overall is it decreasing. 

And so you’re going to have spikes and peaks and valleys in 
that pain scale.  (CX #2, p. 23).

Dr. Guinn is aware that the claimant is an EMT and works in the medical field.  Dr. Guinn

testified that in treating the claimant he found him to be frank and forthcoming about his

symptoms.

Dr. Guinn acknowledged that when he ordered the new MRI in November 2009, he was

concerned that the claimant has suffered a new injury or a re-injury to the left shoulder. 

Regarding his concerns, Dr. Guinn’s testimony reflects:
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No.  My discussions were more in the line of that he was doing
well with his motion and his strength but unfortunately, his pain was
actually starting to worsen, in that we had, I felt that we had reached an
endpoint as far as how much I could push him with therapy or how much
we could progress him with therapy.  Our limitation now was the pain 
that he was having when he tried to work it.  Then, as a result of the pain,
he began to actually lose motion and lose strength.

And that’s when I started to become more concern. (CX #2, p. 24-25).

As to what impact the claimant using his left arm to perform activities in violation of the one-arm

restrictions would have in forming an opinion as to the cause of December 2009 rotator cuff tear,

Dr. Guinn testified: 

It depends on how far out he was, and it depends on what the 
activity was. (CX #2, p. 25).

Dr. Guinn provided a description of the location of the June 11, 2009, rotator cuff tear 

repair to the location of the present rotator tear in the claimant’s left shoulder:

Yeah.  I mean, it’s within a centimeter.  It’s the area of rotator
cuff just next door to where I operated.  The rotator cuff has a broad 
insertion.  The piece I fixed was roughly in the middle.  This one’s, 
it’s the piece next to it in front, if you will.  

It’s, his tear, uh, is actually, it’s really more of a peeling off.
When the rotator cuff inserts, the tendon spreads out over a fairly wide
area.  So when his failed, it tore from the bottom up and started to 
peel off of the bone.

Yes.  That’s the type of tear he had when I fixed it originally.

Yes, sir.  You bring the layer back down.  We put an anchor
into the bone that was a stitch or a suture attached to it.  We bring it
back into the bone and then we sew it down. (CX #2, p. 26).

Dr. Guinn described the December 2009, rotator cuff tear as a “full thickness tear”, adding:

Yeah.  This one - - and these are all continuums.  You know,
you’ll peel the tendon back and then there won’t be anything left
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to peel and the whole thing will just come loose.  His looks like if it
hadn’t pulled completely loose, the it just has a few fibers left before
it does in that area.  That’s why I indicated in here.  I said if it’s not
complete full thickness, then it’s right at it. 

Which would be similar to his original.  (CX #2, p.27).

Dr. Guinn identified some of the common causes of the tear he observed in the claimant’s

December 2009, MRI:

Uh, they are very common in traumatic injuries similar to
this.  You fall and land on you arm and it pulls the arm up and it 
peels off.

Uh, lifting heavy objects.  You can have a sudden giving of
the tendon.  Then we also see them - - and those are the most 
common. (CX #2, p. 28).

Dr. Guinn acknowledged that the December 2009, rotator cuff tear is not a recurrent tear but a 

different tear in a different location.  Whether an individual could detect/identify or appreciate

when the rotator cuff tear occurred, Dr. Guinn testified:

You know, if this is another one of those peeling type tears,
you know, that would come on over time because it, the fibers start
to fail as that tendon peels off the bone.

As opposed to you lift something heavy and then you feel a
pop and the arm drops and then you’ve got this massive tear where 
the whole thing is ripped off at once.  This is different type injury
than that. (CX #2, p. 29).

Dr. Gunn continued regarding the claimant’s diagnosis:

This tends to be more of a progressive type tear, if you will,
where those fibers start to fail one after another.

Without getting in there and looking at it, it’s hard to tell.
And even then, sometimes when you look at it, you can’t tell if the 
whole thing failed at once or if it peeled off. (CX. #2, p. 29).
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In discussing any event to occur involving the claimant the June 11,2009, surgical repair of the

rotator cuff tear in the left shoulder and the December 2009, rotator cuff tear in the left shoulder,

Dr. Guinn offered:

Right.  Other than, you know, he was having pain with therapy
and as we tried to progress him, I mean, there was no, he didn’t report
to me any acute events during that period. (CX #2, p. 30).

Dr. Guinn testified that it is his belief that the physical therapy either caused or contributed to the

rotator cuff tear diagnosed in December 2009.  While Dr. Guinn testified that the claimant did not

mention physical therapy as a possible cause of the problem, he noted:

Well, we had discussed that it was painful with therapy. 
(CX #2, p. 30).

While noting that the afore is normal, Dr. Guinn added, “but not this far out”:

You know, four or five months it should not still be that 
painful. (CX #2, p. 30).

Regarding the role that physical therapy may have played in the claimant’s current 

findings of a full thickness tear in the left rotator cuff, Dr. Guinn testified:

No.  I mean, other than and I don’t know the event - - I 
have my suspicion that it failed during the therapy process.

Because that’s the only time we were just pushing him to 
do anything other than just normal activities.

But we don’t have a - - it’s not like he fell again and 
landed on that arm. (CX #2, p. 33).

With respect to the claimant’s postoperative progress, Dr. Guinn agreed that there was

improvement in strength and motion relative to the left shoulder.  Further, that the reported pain

level was between 0 and 3 for a period:
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Yeah.  He was a five in October and then he had a persistent
level that never got any better than the three by November.  Then by
December his pain was worse and his motion was worse. (CX #2, p. 34).

The testimony of Dr. Guinn further reflects:

Even in October, uh, we still progressed on with therapy.
By the November 23rd visit, that’s the first time I mention that I’m
concern that he’s still having such pain. 

Well, and it’s, you know, by now he’s five months out.  I 
don’t expect him to still be, to have worsening pain at five or six
months postoperatively.  If everything goes according to plan and,
you know, and people respond differently.  On average, I would 
expect that someone that has to do work at his level within four 
to six months, I would expect people to get back to full duty at 
work. 

So, I’m concern at my five month visit that he’s still having
such pain.

That’s actually worsening.  (CX #2, p. 34-35).

The claimant was placed on one-handed duty from the June 11, 2009, surgery forward.  

Dr. Guinn explained the necessity for the afore restriction:

Uh, just based off my experience with what EMT’s do, I
didn’t want him to have to make a response to a MVA or, you 
know, to have to lift a 500 pound patient and put him on a stretcher
and that sort of thing. (CX #2, p. 36).

The testimony of Dr. Guinn reflects that the restriction was in place to avoid a new injury or a re-

injury.  The claimant was returned to full duty work on January 12, 2010, by Dr. Guinn.

Dr. Guinn testified, that as a physician he has performed CPR on both training dummies

and live individuals, noting that it is easier to perform it on a training dummy.  As to whether

performing CPR by the claimant using both hands was a violation of the one-handed restriction,
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Dr. Guinn testified:

Uh, I mean, technically yes but I would have approved it if 
asked just because the way you perform those wouldn’t concern me.
I mean, he was doing harder exercises than that in physical therapy.
(CX #2, p. 38).  

With respect to the impact of CPR on the shoulder, Dr. Guinn relayed:

Uh, your supraspinatus really isn’t doing anything at this 
level.  You know, if you are doing it like you’re supposed to, you’re
arms are locked out and you are pressing down so it’s really more of
a triceps than anything else.  You’re probably not even activating your
rotator cuff when you’re doing chest compressions. 

Which is why I would have probably, if I’d been asked, I
would have approved it.  The testing that concerns me at that point
out from surgery would be heavy overhead lifting up here.  Anything
down here, I would have been okay with. (CX #2, p. 38-39).

The testimony of Dr. Guinn reflects:

Your rotator cuff starts to function when you are out in front
of your body as you start to go overhead. (CX #2, p. 39).

Dr. Guinn testified that he is familiar with the process of intubating a patient, and that it is

easier to perform the process on a training dummy that a live patient.  Dr. Guinn concedes that

the claimant’s use of both hand in the intubating process was a violation of the one-handed

restriction.  However, whether the process could cause an aggravation or the problem seen in the

shoulder in December 2009, Dr. Guinn responded:   

No.  Once again, I would have approved that because that’s 
another - - you know, that’s really your biceps.  When you place the
laryngoscope and lift, that’s motion is right here.  Your arm is 
at your side when you’re doing it because you are feeding the tube
in so.

And that would have been another low stress activity for
the rotator cuff. 
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Once again, I think that would be a very low stress activity
unless, you know, in the real world situation where they are 
intubating somebody in the car and they’re having to climb over 
and lift up like this, then yeah, that could do it.  Just my experience,
you know, most intubations are done sort of at waist level which
wouldn’t really concern me about his shoulder. (CX #2, p. 41-42).

Dr. Guinn testified that he is vaguely familiar with what is required to load, operate, and

fire a muzzle loader.  Further, Dr. Guinn acknowledged that as some point in loading the muzzle

loader, you are either holding the rifle or pushing the ram rod, and to fire a full size muzzle loader

will require both arms.  Regarding the claimant’s deer hunting with a muzzle loader as a violation

of his one-handed restriction, Dr. Guinn testified:

Uh, not technically.  I mean, that’s a work restriction.  You
know, as far as once I discharge people from their sling, uh, I don’t
have any record that we discussed his activity modifications outside
of work. (CX #2, p. 43).

Dr. Guinn also addressed the climbing of a ladder as a violation of the one-handed restriction:

You know, it really depends on whether or not you are having
to pull yourself up or if you’re using your legs.  

Uh, in the first six weeks, I would definitely not want somebody
pulling overhead.

You know, as they progress with their therapy, I would most 
likely allow it after a certain amount of time.  A minimum of three
months before I tell somebody I think it’s okay for them to pull 
overhead. (CX #2, p. 44).

Regarding the impact the activities of dressing and cleaning a deer would have of the claimant’s

shoulder or whether the same could produce the type of rotator cuff tear viewed in the December 

2009, MRI, the testimony of Dr. Guinn reflects:

Uh, I don’t - - I mean, I’ve cleaned a deer before, and I don’t
recall it being particular stressful to my shoulders.  You know, that’s
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another one those of those, depending on what you do, you know, did
you have to lift it up over your head, you know.  Or if the deer is laying
down on the ground and you’re cleaning at ground level, I definitely 
would not have had a problem with it. (CX #2, p. 45).

Responsive to the inquiry of the claimant participating in the CPR class, muzzle loading hunting,

climbing a ladder to a deer stand, and dressing and cleaning deer as a explanation for the

diagnosed December 2009, rotator cuff tear, Dr. Guinn testified:

I think the ones you brought up, I think those were low stress
to the rotator cuff particularly, at the point in time postoperatively 
when they happened.  The therapy, on the other hand, was started 
immediately after surgery and was three times a week in most cases
all the way through.  We were putting more specific loads on the rotator
cuff in the positions that concern me which is in front of the body and 
overhead.  That is what concerns me more than those other ones due 
to their biomechanics and due to the length of time out frm surgery that
they occurred. (CX #2,p. 48).

Dr. Guinn was not aware of any of the activities discussed prior to the deposition.  Dr. Guinn 

acknowledged his response to the January 11, 2010, letter of claimant’s attorney.    Regarding his 

failure to respond to a letter from the nurse case manager relative to the claimant, the testimony 

of Dr. Guinn reflects:

No.  Other than I’ve got stacks of letters like that sitting in my
office right now that I haven’t responded to.  So, it’s most likely if my
office manager corners me and tells me you have to respond to those
five questions today. (CX #2, p. 49).

During re-direct examination, Dr. Guinn testified that the responses on a December 15,

2009, letter from Rebecca Poston were pursuant to his directions.  Dr. Guinn’s testimony reflects

that the written responses on an April 29, 2009, letter from Rebecca Poston were made by him. 

Further, Dr. Guinn confirmed that as of the date of the deposition he continued to agree with the

responses. (CX #2,p. 52-53).   Dr. Guinn testified that with a reasonable degree of medical
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probability it is his opinion that the physical therapy represents the major cause of the rotator cuff

tear as compared with any of the other activities discussed during the April 21, 2010, deposition.

(CX #2,p. 53).

The testimony of Dr. Guinn reflects that the injury on which he performed the June 11,

2009, rotator cuff surgery weakened the area:

Yes.  If there was damage to a larger area of the cuff and
just one portion of it had failed at the time of surgery. (CX #2, p. 54).

Dr. Guinn confirmed that it is his opinion, as reflected in his office notes, that the physical therapy

pulled off the anterior of the claimant’s prior repair, and if it is not a full thicken, it is close, and

that the same - - physical therapy - - is the major cause. (CX #2, p. 54).    Finally, Dr. Guinn

confirmed that in his opinion the major cause of the rotator cuff tear observed in December 2009,

it the initial injury that the claimant sustained on March 15, 2009.

During re-cross examination Dr. Guinn addressed the impact of the physical therapy on

the diagnosed December 2009, rotator cuff tear:

That’s my opinion.  It’s my opinion that due to the activities
he was being asked to perform in therapy and based off of his original
findings that this is still a continuum of his original injury where he
initially had failure of part of the rotator cuff.  We fixed it and then
during the course of the next five or six months during therapy that 
the part of the rotator cuff in front of it or anterior to it then failed.
That’s what needs to be repaired now. 

It happened over that time period. (CX #2, p. 55).

In terms of the specific instant when the tear occurred Dr. Guinn explained:

No.  When you look at a tear, you can’t tell, you know, did
this happen yesterday or did it happen slowly over the last month.
I mean, short of feeling a pop, you can’t put a date on it. (CX #2,p. 55).
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Dr. Guinn noted that the claimant had persistent pain, adding that the pain level never reached an 

acceptable point:

You know, he had his expected initial postoperative pain 
that began to improve but then it leveled off and then it began to 
worsen again. (CX #2, p. 56).

Dr. Guinn elaborated on his explanation of the December 2009 rotator cuff tear occurring during 

the claimant’s physical therapy, which was in connection with the treatment of the original 

March 15, 2009, injury:

Well, it’s just, it’s based off of my knowledge of what he’s
doing in therapy at this point.  We are adding progressively more 
weight.  We are beginning what’s called work hardening which is
where we are trying to simulate activities that he’s going to have to 
perform such as overhead pressing, lifting away from the body.  You
know, these are higher stress activities and it’s once we began doing 
those that he began having increase in pain. 

Yes.  It was actually that October 21st visit.  I say we are
going to continue work hardening.

Which, you know, it’s very common to do work hardening 
with Workers’ Compensation or industrial-type activities where 
your therapist at some point begins to focus on what does this patient
need to do to get back to their regular job.

And so they start doing job specific activities. (CX #2, p. 58).

In addressing the point in time that the work hardening activities would be instituted during 

physical therapy Dr. Guinn’s testimony reflects:

That’s all in my therapy protocol.  It says, you know, weeks
zero to one you do this.  Weeks one through four, four to eight.
So it’s a progressive therapy protocol.  Typically, by about 12 to
16 weeks, you get to the point where they can start doing job or 
sport activities with the therapist. (CX #2, p. 59).

Regarding the specific nature of the claimant’s December 2009 diagnosed rotator cuff tear, Dr. 
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Guinn testified:

No.  It’s either completely torn through or there is a few
fibers left.  Like I said, you know, when these things fall, you know,
it’s not like taking a piece of paper and tearing it.  It’s more like a
piece of rope as the rope starts to unravel so, you know, I mean, rotator
cuff tears or ligament tears or tendon tears, are sort of - - you know, 
they grade them actually.  It is sort of a misnomer to call it a tear.

They are really sprains.  (CX. #2, p. 60).

The medical in the record reflects that the claimant sustained an injury to his left shoulder

on October 21, 2008, while playing softball.  The claimant was later referred by Dr. Golden to Dr.

John T.  Woloszyn, a Jonesboro orthopedic surgeon, relative to the left shoulder injury.  On

November 13, 2008, the claimant was given an injection in the left shoulder subacromial bursa

and provided a Medrol Dosepak along with therapeutic exercises by Dr. Woloszyn. (RX #2, p. 4-

9).  The record is devoid of medical reports evidencing the claimant receiving further medical

treatment in connection with the October 21, 2008, left shoulder softball injury subsequent to

November 13, 2008.

In a January 22, 2010, correspondence Shawn Perrin, Medic One Education Director,

relayed that the claimant attended an Advance Cardiac Life Support (ACLS) class on October 12,

2009 and October 13, 2009.  The correspondence reflects, in pertinent part:

James claims that he did CPR with one hand in class because his 
arm was sore.  I do not remember him doing this, but I do remember
him telling me that he would not be able to perform endotracheal 
intubation because of his sore arm.  I remember telling him he
would not have to perform this procedure because it is not a 
requirement to complete the course.  The performance of CPR 
is part of the course and he may have simulated it with one hand
because of his sore arm and I would have allowed that, especially
in his case.  James is not only very experienced with the performance
of CPR but he is also an instructor. (RX #1, p. 9).
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The evidence in the record reflects that a response was submitted by the office of Dr.

Guinn relative to a December 15, 2009, written of Rebecca Poston, nurse case manager, with

regards to the claimant. (CX #1, p. 49).  Dr. Guinn discussed the circumstances surrounding the

responses contained in the afore during his deposition. (CX #2, p. 61-63).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. The employment relationship existed on March 15, 2009, when the claimant 

sustained a compensable injury to his left shoulder, during which time he earned wages sufficient

to entitle him to weekly compensation benefits of $523.00/$392.00 for temporary total/permanent

partial disability.

3. The diagnosed December 2009, rotator cuff tear in the claimant’s left shoulder 

grows out of and is a continuum of the March 15, 2009, compensable injury.  The evidence

preponderates that the major cause of the claimant’s continuing need for medical treatment is the

March 15, 2009, compensable injury, and that the treatment is reasonably necessary in connection

with injury.

4. The respondents shall pay all reasonable hospital and medical expenses arising out

of the injury of March 15, 2009.

5. The respondents have controverted the claimant’s entitlement to additional 

medical treatment subsequent to December 9, 2009, to include a second shoulder surgery.
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CONCLUSIONS

The claimant sustained an injury to his left shoulder on March 15, 2009, within the course 

and scope of his employment which was accepted as compensable by respondents.  Claimant

contends that he continued to require medical treatment in connection with the March 15, 2009,

left shoulder, to include a second surgery, as recommended by his treating physician, and for

which respondents are liable.  Respondents contend that all appropriate benefits have been paid,

and that the claimant’s current problems are the result of an independent intervening cause.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to additional workers’ compensation benefits as a result of an injury

have been sustained subsequent to the effective date of the afore provisions.

Additional Medical Benefits

The compensability of the claimant’s March 15, 2009, left shoulder injury is not disputed. 

The respondents accepted the injury as compensable and paid appropriate workers’ compensation

to and on behalf to the claimant as a result of same.  On June 11, 2009, the claimant underwent

surgery to repair a rotator cuff tear in the left shoulder under the care of Dr. Spencer H. Guinn, a

Jonesboro orthopedic surgeon.  The claimant remained under the care of Dr. Guinn in connection

with the treatment of the left shoulder injury through December 9, 2009.

While under the care and treatment of Dr. Guinn, following the June 11, 2009, surgery,

the claimant was placed on one-arm restrictions relative to any work activities.  Further, the

claimant was referred to physical therapy, pursuant to a protocol established by Dr. Guinn.  The

credible evidence in the record reflects that the claimant was pain free subsequent to the June 11,

2009, surgical repair of the rotator cuff.  It is undisputed that the claimant gained improvement in
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his strength and range of motion relative to the left shoulder following the surgery while

undergoing physical therapy.

While under the medical one-arm restrictions imposed by Dr. Guinn, the evidence

disclosed that the claimant on October 12, 2009, and October 13, 2009, participated in a Advance

Cardiac Life Support (ACLS) class, and that during one portion of the class used both arms. 

Further, the claimant deer hunted using a muzzle loader and a rifle.  Claimant hunted from a deer

stand, which was approximately ten (10 ) feet off the ground and killed three (3) deer.  

The evidence disclosed that in a October 21, 2009, physical therapy note the claimant

relayed or complained of an increase in pain in his left shoulder.  During the physical therapy a

work hardening component was added to the protocol.  A subsequent MRI of December 3, 2009,

disclosed another rotator cuff tear.

The assertion of the respondents that the claimant’s current problems are the result of an

independent intervening cause is not persuasive.  The determination of the existence of an

independent intervening cause is a question of fact for the Commission. Oak Grove Lumber Co. v.

Highfill, 62 Ark. App. 42, 45, 968 S.W.2d 637 (1998).  In the present matter, specific activities

that the claimant engaged in using both arms were identified, discussed, and the stress level of

same on the compensable left shoulder rotator cuff addressed by the claimant’s treating

orthopedic surgeon.  Only the physical therapy protocol and work hardening component of same

has been attributed as the source of the claimant’s increase pain level and subsequent diagnosed

rotator cuff tear.

Ark. Code Ann. §11-9-508 (a) mandates that the employer promptly provide for an

injured employee such medical treatment as may be reasonably necessary in connection with the
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injury received by the employee.  What constitute reasonably necessary medical treatment is a

question of fact for the Commission.  Dalton v. Allen Engineering Co., 66 Ark. App. 201, 989

S.W.2d 543 (1999).  While the injured employee must prove that medical services are reasonably

necessary by a preponderance of the evidence, those services may include that necessary to

accurately diagnose the nature and extent of the compensable injury; to reduce or alleviate

symptoms resulting from the compensable injury; to maintain the level of healing achieved; or to

prevent further deterioration of the damage produced by the compensable injury.  Jordan v. Tyson

Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex Hydrophonics, Inc. v. Pippin, 8

Ark. App. 200, 649 S.W.2d 845 (1983).  In the instant claim, the evidence preponderates that the

claimant’s present need for further surgery relative to the left shoulder rotator cuff is a continuum

of the March 15, 2009, original compensable injury.  The claimant has not been symptom free

since the June 11, 2009, surgery.  Further, the claimant remained under active medical treatment,

with medical restrictions, and had not reached maximum medial improvement at the time of his

increase pain in his left shoulder, which prompted the subsequent December 3, 2009, MRI of the

shoulder.  Dr. Guinn has recommended surgical repair of the rotator cuff of the claimant left

shoulder.  The recommended treatment is reasonably necessary in connection with the treatment

of the injury.  Respondents have controverted the claimant’s entitlement to further medical

treatment subsequent to December 9, 2009.

AWARD

Respondents are herein ordered and directed to pay all reasonably necessary and related 

medical treatment in connection with the treatment of the claimant’s March 15, 2009,

compensable left shoulder injury, to include the treatment recommended by Dr. Spencer H.
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Guinn, subsequent to December 9, 2009, pursuant to Ark. Code Ann. §11-9-508 (a).

Maximum attorney fees are herein awarded on any indemnity benefits growing out of this

award, pursuant to Ark. Code Ann. §11-9-715.

This Award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

Matters not addressed herein are expressly reserved.

IT IS SO ORDERED.
________________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE 


