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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On June 14, 2010, a pre-hearing conference was conducted

in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-hearing Order

reflects stipulations entered by the parties, the issues to be addressed during the course of the

hearing, and the parties’ contentions relative to the afore contentions.  The Pre-hearing Order is

herein designated a part of the record as Commission Exhibit #1.

The testimony of Linda Cobb - the claimant, and Zepha McMillen, coupled with medical

reports and other documentary evidence, to include briefs submitted by the parties subsequent to

the hearing, comprise the record in this claim.

DISCUSSION
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Linda Cobb, the claimant, with a date of birth of January 4, 1953, is a high school

graduate with an Associate’s Degree in nursing.  Claimant is a  registered nurse.  The claimant

commenced her most recent employment with respondent on February 23, 2009.  Prior to the

afore the claimant worked at Trinity Baptist Home Care and Hospice in Memphis, Tennessee, for

three (3) years.  Prior to Trinity Baptist the claimant was employed as Director of Nursing at

HealthSouth in Jonesboro for sixteen (16) years.  The claimant’s jobs at both HealthSouth and

Trinity Baptist entailed hands-on direct contact with patients as well as being in administration.

The claimant’s previous employment with respondent was in the ‘70s and of two (2) years

duration.    

In March 2010, the claimant’s job title was that of centralized transfer coordinator. 

Claimant explained her job duties:

Well, I’m in charge of all transfers to our facility from 
other facilities, either from their emergency room or from their
inpatient hospital, basically to make sure that we do not violate 
the EMTALA laws. 

That’s the law that says that if you get a referral from another
facility, their emergency room, and you offer a higher level of care
and they need that higher level of care, that you have to accept that 
patient and you have to find a physician that will accept that patient
(T. 8-9).

Claimant works three (3) days a week from 6:00 a.m. to 6:00 p.m.  The claimant elaborated on

the policy for her position regarding lunch breaks:

Well, we are supposed to have a 30-minute lunch break and
that is automatically taken out of our paycheck or docked out of our
time each day unless you say that you didn’t get a lunch break. (T. 9).

The testimony of the claimant reflects that she usually does not get other breaks during the work
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day.

The claimant’s work station or physical location of her job is on the first floor just inside

the main entrance.  The claimant has an office which is also shared by another individual with a

separate job.  The testimony of the claimant reflects that on any particular day when she shows up

to work, she is the only centralized transfer coordinator that is working at respondent-employer. 

The claimant’s work is performed over the telephone.  The claimant testified that in March 2010,

she arrived at work at about 5:45 a.m.  In describing her job activities/work load during the

morning versus latter parts of the workday, claimant testified:

Well, in the mornings, there’s quite a few reports that I have
to generate and send out to management and the directors that I gather
information, and I have to print off the computer, the census and the - - 
not only at our facility, but at Behavioral Health and, now, at our hospice
house, and I gather all the information and put it into an Excel worksheet
and I send that out first thing in the morning, and we have to - - I have
to go into the statewide emergency medical system website and put in 
our information that’s at that exact moment, what our census is, how many
beds we have available, and that’s for our - - in case there’s a statewide
disaster, we have that information.  I have to enter that first thing in the
morning as well. (T. 11).

The claimant enters the above information from a computer terminal.  In addition to receiving

telephone calls the claimant also does work product at a computer terminal.  The claimant has an

assigned desk.  

The claimant testimony reflects that she is supposed to get a thirty (30) minute lunch

break.  Claimant elaborated on her normal lunch activities:

Usually, we either order out and have food delivered, or we 
- - someone will go pick food up and bring it in, but I almost always eat
my lunch at my desk. (T. 12).

Claimant explained:
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Well, because I need to be there to answer the phone.  There is 
one specific line that’s dedicated that all the facilities in the surrounding
area have that number to call if they have a transfer that they need to send
to our facility, and it’s only on that one phone that has that phone line. 
(T. 12).

The afore telephone line is at the claimant’s desk.  

The testimony of the claimant reflects that she had a standard policy regarding breakfast 

when she arrived for work in the morning:  

Yes.  Well, I usually brought a bag of instant oatmeal with
me and I would go and get some water our of the doctors lounge.
They have a spigot that dispenses hot water.  And I would go get a 
cup of that for - - so that I could make some oatmeal and sit at my 
desk and eat it.  And the doctors lounge is just a few steps down the
hall so I can go down there and get it quickly and get back to my desk.
(T. 13).

The claimant testified that a breakfast of oatmeal is a fairly standard breakfast for her.  The

testimony of the claimant reflects that she has a time clock that she has to punch, which identifies

when she starts to work.  The testimony of the claimant reflects that she did not have to punch

out on the time clock when she went to lunch or when she went for her breakfast break. 

According, claimant asserts that she remained on the clock during the period of time that she is

getting and sitting and eating her breakfast.

The claimant testified regarding the point in time during the day that she normally

prepared and ate her breakfast oatmeal:

A little after 7:00 because I usually have completed all my 
reports by then, and a second person comes into the office at 7:00 to
do what we call bed assignment, and if that person come in, that allows
me to be able to go down the hall or go to the restroom quickly and get
back and still answer my phone.  

Yes.  But, now, if I’m not in there for a minute, someone could
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answer the phone and I could be right back to take the call.  (T. 14).

The claimant explained why she chose to have breakfast everyday at her desk:

Well, I’ve always been a person that had breakfast and felt
like it was a very important meal of the day, and gives you energy
and keeps you alert and it’s just an important part of my day to 
have some sort of breakfast. (T. 14).

The testimony of the claimant reflects that there was never a discussion with a supervisor

regarding an issue with her eating at her desk, either breakfast or lunch.  

The claimant is provided with a cell phone by respondent-employer.  Regarding the

purpose of the cell phone, claimant testified:

If you left your work station, you can forward the phone to 
the cell phone so that if you do get a call while you’re away from 
your desk, you can take it on the cell phone. (T. 15).

Regarding the frequency of the cell phone in her possession, claimant’s testimony reflects:

Not usually because I hardly - - I never leave my office, but,
occasionally, we make rounds out in the building, and we take the 
cell phone with us for those, when we literally leave the office, and
no one’s in there at all. (T. 15).

With respect to the day of her injury, March 24, 2010, the claimant went to the doctors’

lounge, however she did not take the cell phone with her.  The claimant testified regarding a kind

of kitchenette for all employees that are not doctors:

There is a little area.  It’s in - - I think they call it the  - - there’s
a big conference table where case managers and so forth have meetings, 
and there’s a little kitchenette, and there’s a microwave in there and a 
refrigerator.  The only running water is usually in a bathroom that is in 
that area. (T. 16).

The testimony of the claimant reflects that the bathroom has a standard sink with cold and hot 

water.  The claimant explained that the hot water spigot in the doctors lounge is similar to the
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kind that is attached to a coffee maker.

The claimant testified that she uses the restroom, which is actually next to her office. 

Claimant asserts that if a telephone call came in while she was in the restroom, the other person in

the work area could answer the telephone or place them on hold for a minute until she returned. 

The claimant estimates that it would have taken her one and one-half (1 ½ ) to two (2) minutes to

go to the doctors lounge, get her hot water, and go back down the hall.  

The claimant described the mechanics of the March 24, 2010, injury which serves as the

basis for the present claim:

Well, I went down to the doctors lounge and got a styrofoam
cup and put my water in it, and you have to go through two doors to 
get out of there, and I went through the first door and, when I was going
through the second door, the water spilled, it just spilled.  You know 
how things happen.  And it went on my wrist and I had on a lab coat
that has a cuff on it, and it apparently just grabbed that cuff, and that’s
what happened. (T. 18).

The claimant sustained burns on her hand and wrist.  At the time of the accident the claimant 

testified that she was on her way back to her work station.  During the May 11, 2010, deposition, 

the claimant testified regarding her actions immediately following the accident:

Okay.  I ran down the hall and got some paper towels because
I was very concerned that there was a spill in the floor.  And I told
Angela that I had burned my hand, but I needed to go try to wipe this
water up and I’d be right back.  And I went and did that and came back,
and it - - the pain kept getting worse.  And Dr. Shaw, who is the 
hospitalist, came on duty, and he walked into the office, and looked 
at my hand and said you need to go to the emergency room.

And I said, I don’t really want to go to the emergency room, 
and he said, you need to go to the emergency room.  So I went down
to the emergency room, and I was told by the receptionist that I could 
not be seen in the emergency room unless I had permission from my
supervisor.  And I said it’s seven o’clock in the morning, my supervisor
is not here.  And he said, well, you’ll have to go to the wellness center
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and they’ll have to determine if you need to come to the emergency 
room.  And I was literally crying it was hurting so bad. 

So I just went back up to my office.  And by then my boss, 
Zepha, was here.  And she said, you need to go to the emergency room.
And I said I just went there, and they turned me away and said I had to
have your permission to go.  And she said, oh, dear, I better call and see
what I can find out.  Well, apparently - - I don’t know what she did, but
the next thing I knew, Melva [Jones], the wound nurse, came and looked 
at my hand, and they told me to go to her office and let her dress it.

*       *        *

No, it’s [Melva’s office] just down the hall.  She’s the wound
care nurse for the hospital, and it’s down at the far end of one east,
which is on the same wing - - on the same level of the hospital I’m on
but the opposite end.

She said she did not have any Silvadene or  - - to put on the burn,
which is what it needed, so she put what she had.

Hydrogel.  And she put that on there and she wrapped it.  And 
it was hurting really, really bad, and she said you need - - you’re not 
gonna be able to stay at work, and you need something for pain.  And 
she said I’m gonna call Dr. Shaw and tell him - - see if he’ll come down
here and write you com pain medicine.  So she called Dr. Shaw, and he
came down to her office and he wrote me a prescription for some pain
pills.

And then I went home. (RX #2, p. 58-60).

The claimant contacted her primary care physician, Dr. Jason Casey, on March 25, 2010, and 

relayed the history of her burn injury and need for a prescription for Silvadene, which was 

provided.  The claimant first saw Dr. Casey in connection with the burn injury on March 29, 

2010.  (RX. #2, p. 60).   The claimant received medical treatment in connection with the burns

she sustained.  The testimony of the claimant reflects that the doctors lounge was available to

other non-doctor employees of respondent-employer.  
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During cross-examination, the claimant acknowledged that she classified her job during

her deposition as a desk job.  The claimant worked in the administrative wing of the respondent. 

The claimant acknowledged that at the time she sustained her burn injury on March 24, 2010, she

was not in a position where she could personally answer her telephone line or hear it ringing. 

Claimant concedes that timeliness of transfers is important in her job position, and that she tries to

assign a bed within twenty (20) minutes internally.  

The claimant did not have in her hand at the time of the March 24, 2010, accident, a

work-related report, document, or folder.  The testimony of the claimant reflects that the oatmeal

that she was preparing was for her own breakfast because she had not eaten breakfast at home. 

The claimant has not fixed the oatmeal but rather had planned to mix it with the hot water at her

desk.  The testimony of the claimant reflects that Ms. Angela Mitchell, the other individual to

work in same area, had clocked in and started getting settled for her work day when the claimant

left to get the hot water.  The claimant added that Ms. Mitchell would answer the phone if it rang

while she was down the hall getting the water. 

The claimant acknowledged that there is no set policy requiring her to take a break at any

certain point during the day.  The claimant added that the afore is left to her discretion when her

work allows it and whenever she feels it is necessary.  The claimant testified that her break to eat

breakfast was also at her discretion.  The testimony of the claimant reflects that she sustained her

injury around 7:30 a.m.  

The claimant acknowledged the presence of a sign or placard designing the area where she

obtained the hot was as the doctors lounge or physicians lounge.  The claimant had not made it to

the hallway that led to her office, but rather was in the doorway that lead to the hallway where her
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office was located, at the time she sustained her burn.  The claimant testified that she is not really

sure how the spill of the hot water occurred.  Claimant explained, “I just know I was opening the

door” at the time of the spill.  Claimant estimates that she was about twenty (20) to twenty-five

(25) steps from her work station at the time of the injury.  

The claimant asserts that the location of the kitchenette is across the hall and down the hall

from her office.  The claimant testified that if she stated during her deposition that she was in

possession of the respondent-issued cell phone at the time of her injury, she was mistaken. 

During her May 11, 2010, deposition, the claimant provided a description of her work area in

relation to her location at the time of her injury.  The claimant also provided a drawing of the

afore. (RX. #2, p. 27-33).  

The claimant does not have any type of health conditions, diseases or illnesses that require

her to eat at a certain time of the day.  Further, the claimant was not on any type of medication

that required her to eat to take the medication.  The testimony of the claimant reflects that she

was at liberty to go the cafeteria to get a plate lunch or snack throughout the day so long as there

is someone that is available to answer her phone.  The claimant acknowledged that preparing

oatmeal is not a part of her job as patient transfer coordinator.  The claimant testified that while

she had not made it back to her office at the time of her injury, she was on her way back to it.  

Ms. Zepha McMullen, Director of Patient Care Services,  was the claimant’s supervisor at

the time of the March 24, 2010, accident. The claimant testified that she gets along pretty well

with Zepha McMullen.  The testimony of the claimant reflects that Ms. McMullen is no longer her

supervisor.  During her deposition, the claimant testified that she could not think of any reason

Ms. McMullen would have to sabotage her claim or to misrepresent anything to harm her.
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The claimant has private health insurance through her employment with respondent. 

Claimant acknowledged that she presented her USAble card for her health insurance to get her

medical treatment paid for by her private health insurance at her April 2, 2010 visit.  Claimant

only missed a half day from work the day of the injury on March 24, 2010.  The claimant is

submitting all of her medical bills in connection with her treatment to her private health insurance

carrier.  The claimant has a $500.00, deductible and a 10% co-pay.  The claimant testified that she

was unaware that respondent had deducted $200.00, off her bill that could contribute or add to

her co-pay.  The claimant testified that at the time of her deposition the only out-of-pocket

expenses she had paid was for bandages and cream.  

The claimant acknowledged that she did not ask that her injury be placed on workers’

compensation on the day of the injury.  Further, the claimant acknowledged that during her

deposition she testified that she was pursuing the present claim as a workers’ compensation claim

because of her out-of-pocket expenses and her co-pays.  Claimant concedes that she considered

the workers compensation aspect of her claim once she learned of the possibility of having to

undergo a skin graft:

I guess.  I really couldn’t say that for a fact. I was concerned
about my out-of-pocket expenses. (T. 36-37).

The claimant discussed the need to file a workers’ compensation claim with her supervisor on

March 29, 2010.  Prior to the present claim, the claimant had never filed a workers’ compensation

claim.  

During redirect examination, the testimony of the claimant reflects that in addition to

leaving her work station for breakfast and lunch, she also left her work station to go to the
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restroom.  Claimant testified that when she go to the restroom Ms. Mitchell or someone else was

aware of that fact.  The testimony of the claimant reflects that when she is away from her desk

and a telephone call comes in on the transfer line, the caller is placed on hold by Ms. Mitchell until

she return.  The claimant testified regarding the normal actions of Ms. Mitchell relative to an

incoming call on the claimant’s transfer line:

She normally would answer any phone calls that came in, and 
if it were a referral from another facility, she would know that I would
be back immediately and take the call. (T. 38).

The claimant elaborated on reasoning for having breakfast in the morning:

I just feel like it’s an important meal of the day and it gives you
energy and it helps you think better and be more alert, and I’ve always 
made it a policy to have breakfast so that I could do my job. (T. 38).

The claimant testified regarding the distinction of injuring herself at home while preparing her

breakfast and injuring herself at work while preparing her breakfast:

Because I was still doing my job.  I went - - I would have taken
any phone call that came in while I was gone for those minute and a half
or two minutes, my job would have - - I was still doing my job.  I
would have still gone right back and done that job. (T. 39).

On June 29, 2010, the testimony of Ms. Zepha McMullen was obtained by deposition. 

Ms. McMullen is currently employed by respondent-employer in the position of Director of

Clinical Documentation and Payer Audit.  On March 24, 2010, Ms McMullen was Director of

Patient Care Services and Patient Placement Center.  In the afore employment capacity Ms.

McMullen testified that she was familiar the claimant’s workers’ compensation claim and the area

and location where the claimant’s accident occurred, the physician lounge.  Ms. McMullen

elaborated on the purpose of the physician lounge:
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That area is for physicians to be able to retrieve their time
for patients, there is a computer there as well as their ability to have 
their meals. 

It’s designated with the sign of physician’s lounge. (RX #3, p. 5)

The testimony of Ms. McMullen reflects that there is also a specific break room or break area 

designated for non-physician staff.  Further Ms. McMullen testified that the afore area has 

everything that the claimant would need to prepare instant oatmeal.  Ms. Mullen testified that

there was not in place any policy that required the claimant to take a break at any certain time

during the day.  Ms. McMullen’s testimony reflects that while employees have breaks, to include a

lunch break, they are not designated for a certain time.  

Ms. McMullen provided a description of the claimant’s job duties as the Central Transfer

Coordinator:

That job requires coordinating any patients needing to transfer
into our facility working with the telephone and gathering information
on the patient. (RX #3, p. 6).

The testimony of Ms. McMullen reflects that the claimant was not in a position to discharge her

duties as  Patient Transfer Coordinator in the location where she was at the time of her injury.

During cross-examination Ms. McMullen acknowledged that on the morning of March 24,

2010, the claimant was the only Patient Transfer Coordinator working.  Ms.  McMullen testified

that the claimant’s normal work day began at 5:45 a.m. and ended at 6:15 p.m.  Ms. McMullen’s

testimony reflects that is the policy of respondent-employer that employees clock out whenever

they leave the building.  The claimant was not required to clock out whenever she left her work

station so long as she did not leave the building.  Further, during the time that the claimant

remained in the building she was paid a salary.  Ms. McMullen’s testimony reflects that the policy
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of respondent-employer is that the staff will have a lunch break of thirty (30) minutes, for which

they are not paid.  Ms. McMullen testified that while employees are not paid during the lunch

break, they are paid during the regular fifteen (15) minute break.  The fifteen (15) minute break is

available at the discretion of the employee if their work flow allows it. (RX #3, p. 8-9).

Regarding the use of the doctor’s lounge by non-physicians, Ms. McMullen testified that

there have been management in the doctor’s lounge, however the claimant was not management. 

Ms. McMullen testified that to her knowledge non-management personnel, such as the claimant,

did not go into the doctor’s lounge on occasion.  Ms. McMullen acknowledged that there is no

written policy prohibiting non-management personnel from going into the doctor’s lounge. 

Further, the testimony of Ms. McMullen reflects that she never told the claimant not to use the

doctor’s lounge.  Ms. McMullen’s testimony reflects that while there is not hot water in the non-

doctor’s lounge there is a microwave with water.  The testimony of Ms. McMullen reflects that

while there is no running water in the non-physician break room, in the employee area there is a

bathroom that has hot and cold water.  (RX #3, p. 14).  

The doctor’s lounge has a full sink with hot and cold water.  Ms. McMullen

acknowledged that employees like the claimant sometimes have snacks at their desks during the

day.  Regarding the claimant frequently eating her lunch at her desk, Ms. McMullen testified:

Again we encourage the lunch to be a break and the other 
breaks but we don’t have a policy other than the patient areas. 
(RX. #3, p. 11).

With respect to the claimant being able to perform her job while having a snack during her
morning break at her desk, Ms. McMullen testified:

Well, she could have it there but she would need to, while
on duty, be responsible for the phone. (RX #3, p. 12).
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Ms. McMullen acknowledged that if the claimant was eating her breakfast elsewhere other than 

her desk she would not be able to perform her job as Transfer Coordinator.    

The evidence in the record reflects that on March 29, 2010, a First Report of Injury, Form

1A-1, was completed in connection with the claimant’s March 24, 2010, injury.  While the report

was completed on March 29, 2010, it reflects that the respondent was notified of the March 24,

2010, injury of the claimant on the date of occurrence. (RX #1, p. 1). The claimant also

completed an Employee’s Notice of Injury, Form AR-N, on March 29, 2010, regarding the March

24, 2010, left hand injury. (RX #1, p. 2).

The medical in the record reflects that the claimant was seen April 2, 2010, at St. Bernards

Medical Center by Dr. Joel Epperson relative to the burn wound to her left wrist.  The medical

report reflects, in pertinent part:

HPI: This is a 57 year old white female who sustained a hot water
burn to her left wrist at work on 3/24/10.  The wound blistered and 
the blisters sloughed.  She has been caring for the wound with silver
sufadiazine cream and gauze dressing changes.  There are portions 
of the wound that are yellow and appear necrotic.  She does have 
pain but it is well managed with prescription pain medications.

*       *       *

PE:

*       *       *

Extremities: on the distal left forearm there is a burn wound.  The
wound is near circumferential.  The total circumference of her 
forearm at the wound measures 17 cm and the wound at its widest 
point was 14 cm.  There is red granulation tissue throughout most of
the wound base, interspersed with some yellowish necrotic tissue
and a few islands of yellow dermal tissue that appears to be full thick-
ness dermal injury.  There are no signs of infection.
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IMPRESSION: Hot water burn of left distal forearm with resulting 
second and third degree burns.

PLAN: The nonviable, loose, necrotic tissue in the wound base was 
sharply excised using a curette today and a burn dressing was applied.
The likely necessity for operating excision of the nonviable tissue in 
the wound base was discussed with the patient as well as the probability 
of a skin graft repair of the resulting defect.  The patient expressed her
desire to avoid operative intervention if possible, however acknowledged
that this may be the only reasonable means of dressing this injury.  The 
patient was instructed to return to the wound healing center in one week
for follow-up evaluation and possible scheduling for excisional 
debridement in the operating room. (CX #1, p. 1-2).

The record reflects the presence of several photographs of the claimant’s injury that were 

obtained on March 25, 2010, the day following the accident and one of April 2, 2010.  The last 

medical contained in the record is a April 21, 2010, Wound Healing Center Office Note, relative 

to the claimant:

SUMMARY: The patient returns to the Wound Healing Center after
a two-week absence for evaluation of the burn injury to her left distal
arm.  Examination of the wound site today reveals that the burn 
completely epithelialized and has healed.  The patient was advised on 
general scar management and was instructed to call back should exuberant 
scar tissue develop over the healed wound.  Otherwise the patient was
advised that the scar should become less pink, less firm, and less tender
over the course of the next year or two.  The patient was discharged from
the Wound Healing Center in stable condition. (RX #1, p. 3).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On March 24, 2010, the employment relationship existed between the parties 
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when the claimant earned wages sufficient to entitle her to weekly compensation benefits at the

maximum applicable rate.

3. On March 24, 2010, the claimant sustained an injury to her left hand/wrist within 

the course and scope of her employment and while performing employment services.

4. The respondent shall pay all reasonably necessary medical, hospital, and nursing 

expenses arising out of the claimant’s March 24, 2010, compensable  injury.

5. The respondent has controverted this claim in its entirety.

CONCLUSIONS

The claimant maintains that while within the course and scope of her employment and in

furtherance of the interest of her employer she sustained an injury to her left hand/wrist on March

24, 2010, which required medical treatment and for which respondent is liable.  Respondent

contends that the claimant’s injury of March 24, 2010, is not compensable in that the claimant was

not performing employment related services at the time the injury was sustained.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provisions.

Employment Services

In reviewing the evidence in this record, there is not a dispute regarding the claimant’s

employment duties, her hours of employment during a regular shift, 5:45 a.m. through 6:15 p.m.,

and the demands of her availability and presence at her works station during her shift.  Further,

there is not a dispute regarding the physical layout of the claimant’s work area and those areas

within close proximity to same.  Finally, there is not a dispute regarding the policy of respondent
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with respect to the claimant taking two (2) fifteen- minutes paid breaks during her twelve (12)

hour shift.  

There was no prohibition against the claimant eating snacks at her desk during her paid

fifteen minute break.  The claimant was the only Patient Transfer Coordinator present during her

shift.  The claimant’s job duties dictated her presence at her desk, where the telephone and

computer terminal were located.  

A compensable injury is an accidental injury causing internal or external harm that arises

out of and in the course of employment, and does not include one what was inflicted upon the

employee at a time when employment services were not being performed.  Further an employee is

performing employment services when she is doing something that is generally required by her

employer.  The test for determining whether and employee was injured while performing

employment services is the same as for determining whether an injury occurred out of and in the

course of employment - - whether the injury occurred within the time and space boundaries of

employment when the employee was carrying out the employer’s purpose or advancing the

employer’s interest directly or indirectly.  Critically important is whether the interests of the

employer were being directly or indirectly advanced by the employee at the time of the injury.

Ark. Code Ann. §11-9-102 (4)(A)(i); Ark. Code Ann. §11-9-102 (B)(iii).

The Arkansas appellate courts have addressed the issue of employment services on several

occasions since the provisions of Act 796 of 1993 became effective.  No single factor is

determinative of whether an employee was performing employment services at the time an injury

occurred.  Factors instructive in examining the issue of employment services at the time of an

injury included: whether the accident occurs at a time, place, or under circumstances that facilitate



18

or advance the employer’s interest; whether the accident occurred when the employee is engaged

in activity necessarily required in order to perform work; whether the activity engaged in when the

accident occurs is an expected part of the employment; whether the activity constitutes an

interruption of departure, known by or permitted by the employer, either temporally or spatially,

from work activities; whether the employee is compensated during the time that the activity

occurs; whether the employer expects the worker to cease or return from permitted non-work

activity in order to advance some employment objective. Matlock v. Arkansas Blue Cross Blue

Shield, 74 Ark. App. 322, 49 A.W.3d 126 (2001).

The factual situation giving rise to the present claim is not dissimilar to that in Arkansas

Methodist Hospital v. Hampton, 90 Ark. App. 288, 205 S.W.3d 848 (2005).   In the present

claim, claimant worked a 12 hour shift; the claimant’s presence at her work station and in the

vicinity of her work area was a critical component of her job duties; while the claimant was

afforded a thirty-minute lunch break and two fifteen-minutes breaks the opportunity to avail

herself to same was dependent on the flow of employment activities.  The fifteen minute breaks

were paid breaks; the thirty-minute lunch break was unpaid and routinely deducted from the

claimant’s time unless she notified appropriated personnel that the lunch break was not taken. 

The claimant was not required to clock out for her lunch break unless she left the building.  The

evidence discloses that the claimant took her breaks at the desk. 

On March 24, 2010, the claimant suffered the injury, which is the subject of the present

claim, when while getting hot water for instant oatmeal for her breakfast which would be

consumed at her desk the water spilled.  The claimant had been at work in excess of two (2) hours

when she went for the water.  Further, the claimant had to wait until another employee, Angela
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Mitchell - - the bed assignment coordinator, arrived before she could leave to get the water.  The

respondent benefitted from the claimant’s availability to respond to telephone calls and requests

for transfers.  Further, as noted in Hampton, an employer must expect that employees will require

nourishment during a twelve-hour work period.  

The evidence preponderates that the claimant was performing employment services at the

time of the March 24, 2010, injury.  The accident occurred under circumstances that facilitated or

advanced the interests of respondent and during a time in which the claimant was compensated. 

Ray v. University of Arkansas, 66 Ark App. 177, 990 S.W.2d 558 (1999).  The respondent has

controverted the compensability of this claim in its entirety.

AWARD

Respondent is herein ordered and directed to pay all reasonably necessary medical,

hospital, nursing, and other apparatus expenses arising out of and in connection with the

treatment of the March 24, 2010, compensable injury of the claimant, pursuant to Ark. Code Ann.

§11-9-508 (a).

Maximum attorney fees are herein awarded on any and all indemnity benefits growing out

of the March 24, 2010, compensable injury, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

Matters not addressed herein are expressly reserved.

IT IS SO ORDERED.

__________________________________________
Andrew L. Blood
ADMINISTRATIVE LAW JUDGE 


