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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On May 10, 2010, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the parties contentions relative to the afore.  The Pre-hearing Order is

herein designated a part of the record as Commission Exhibit #1. 

The testimony of Bradley Clevenger, the claimant, coupled with medical reports and other

documents comprise the record in this claim.  The parties were permitted to submit post-hearing

brief on the limited issue of the application of the offset provision of Ark. Code Ann. §11-9-411

(a) (1) and (2), along with wage loss in the present claim.  The briefs of the parties have been

received and are made a part of this record. 
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DISCUSSION

Bradley Clevenger, the claimant, with a date of birth of August 28, 1964, has a 12th grade

education.  Claimant commenced his employment with respondent on October 8, 1988, as a

firefighter.  On March 22, 2006, the claimant sustained an injury to his left shoulder and upper

back within the course and scope of his employment.  

The testimony of the claimant reflects that in 1991, he was involved in a work-related

incident wherein he sustained an injury to his neck.  As a result of the 1991, incident the claimant

underwent neck surgery in 1993, and returned to work approximately three (3) months following

same.  The claimant resumed his regular job duties in 1993, and testified that he had no further

problems concerning his neck until 2006.  Claimant asserts that he had no limitations or physical

restrictions on his activities as a result of the 1993, neck surgery.

In describing the events of March 22, 2006, which resulted in the present claim, the

testimony of the claimant reflects:

We were having a nighttime drill out at our academy here in 
Jonesboro.  It was a ladder drill.  We were being timed on this exercise,
so, you know, we’re wearing our full gear.  We actually had fire and 
smoke in our burned building.  So it was as realistic as possible setting
for that training.  And I had full gear on.  I made - - had already made 
three rescues from the windows.  We had dummies and cones set up in 
the windows as, you know, persons, simulating persons being rescued.
And the fourth time, on my last rescue on the way up, about half the way
up the ladder, I felt a twinge through my neck area and shot down through 
my back.  And after I went ahead and made the rescue, I come down, and
within, say three to five minutes, everything went numb on my left side
in my shoulder all the way down my arm. (T. 11 - 12).

The injury was accepted as compensable and claimant received medical treatment, to include a

surgery.  The claimant was assessed a 14% impairment as a result of the injury and surgery, which
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was accepted and paid by respondent.  

The claimant testified that he has been unable to return to work for respondent as a

firefighter.  The claimant spent four (4) years in the United States Marine Corps.  Regarding the

training he received while in the military, the testimony of the claimant reflects:

I was actually in an artillery unit.  I was in charge of a 105 
Howitzer, about a six-man group of guys I was in charge of.  I worked
my way up.  I mean, I didn’t just go into that.  Within two years, I had
worked into that role as an NCO, non-commissioned officer.

*       *       *

No, sir, not to speak of.  I mean, I went to a few different 
schools like a mountain-warfare school in Korea.  I did some special
training with some different ops, different ground units with, you 
know, the grunts, the guys on the ground.  But other than it’s a 
helicopter-repelling school, things like that.  (T. 12- 13).

The claimant testified that he did not have any kind of specialized computer training while in the

Marine Corps.  Aside from the Marine Corps and the Jonesboro Fire Department, the testimony

of the claimant reflects with respect to any other specialized training:

Well, I actually, when I got out of the Marine Corps, I went
into the National Guard and served two years in the National Guard
as an engineer, 872 Engineering Battalion, which we would actually
build bridges, portable bridges.  That’s the only other training I’ve had.
(T. 14).

Regarding the payments made by the claimant for his retirement to the LOPFI since 2004,

the claimant testified that the payment was made from check every since he had been in the fire

department, dating back to October 1988.  Claimant maintains that the six percent asserted by

respondent has been paid from his check since commencing his employment with the Jonesboro

Fire Department.
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The claimant provided a description of his physical limitations and restrictions since his

March 22, 2006, compensable injury:

Well, first of all, I actually, before I had my surgery, I was
so worried about, you know, having the surgery and being able to 
try to go back to the fire department, actually I got depressed.  And
actually my fire chief recognized it, and he set up an appointment,
helped me set up an appointment to see a psychiatrist here in town.
After my surgery, it’s just pretty tough, the whole thing, going through
it all.  But afterwards, you know, I’ve just sort of got a limitation on 
what I can lift.  I can’t really lift - - I’m not supposed to lift anything
over 50 pounds for sure, but around 30 to 50 pounds, you know, the 
doctor told me to be careful.  I would know, my body would let me 
know, you know, what I could lift and what I couldn’t.  So pretty much
I’ve had to - - I’ve been a pretty strong guy.  I always worked out, 
stayed in good shape because of my job.  I wanted to do it the best I 
could.   Now, I feel pretty good, but I can’t lift a lot.  You know, I’ve 
had to sort of change my whole way of looking at everything and back
up from it.  I can’t - - there’s a few things, you know, I can’t move 
myself, first of all.  I had to move, ended up moving.  I stayed with 
mom and dad through my surgery and ended up moving out.  I couldn’t
move any of my stuff, so I had the guys at the fire department help me
move.  If I get any kind of furniture or any - - if I do anything, I have 
to have somebody do it for me, you know.  I can’t just run over there
and pick up a 50 pound bag of dog food anymore.  I have to have some-
body do it for me, or I have to buy it in a smaller bag.  One of my hobbies
is bow-hunting.  I love to bow-hunt.  I can’t - - for 20 something years,
I shot a compound bow, which I don’t know if you know, it’s a bow to
chest, like you pull back a string.  That’s pressure on it.  I can’t do that
anymore.  They don’t want me to do that because of my neck.  So I had
to go to a crossbow, which I don’t know a lot about.  I never used one 
much, but they’re pretty easy.  It’s sort of like a rifle.  I’ve had to go to
that.  So pretty much everything, I just have to look at it in a different 
light, like I cannot - - I cannot do it like I used to do it, you know.
My mind tells me I can, but my body tells me I can’t.  And if I pick up
something that’s too heavy, I hurt for, you know, usually a week or two.
I started getting these shots in my back, and that’s helped some.  
It’ll last about six months, you know, that they tell me that if I lift
something pretty heavy, those shots are just, it’s not going to help me,
you know.  I just have to continue to do what I’m doing, and be 
careful what I lift. (T. 15-16).
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The claimant testified that he has pain as a result of the problems from the surgery in connection

with the March 22, 2010, injury:

Well, from time to time, it’s mainly in my back now.  My 
neck bothers me just mainly for arthritis is what the doctor said, 
weather changes and stuff like that.  But mainly my back is what’s 
giving me the most problem now.  That ruptured disk is right in 
between my shoulder blades.  And if I move wrong, or if I - - sometimes
I don’t even have to just bend over to tie my shoe.  The doctor said what
happens, it’s a sharp pain, and he explained it to me like the bone gets on
the nerve and causes the sharp pain under my shoulder blades.  And then
also, once that happens, everything under my left side, my left shoulder
blade goes numb, like it’s my, you know, my arm falling asleep.  That’s
how it feels under my shoulder blade.  So - - (T. 17).

The testimony of the claimant reflects that he tries to avoid lifting things and doing things that will

adversely affect his condition.  The claimant testified that his condition results in him taking

medication to include Lyrica, which the claimant explained:

That is for the nerves.  It’s actually a medicine for fibromyalgia
pain, which is nerve pain, but that’s actually what I’m having is nerve
pain now for my back.  So the Lyrica - - that’s why Dr. Greaser put me
on the Lyrica.  And it has helped some.  I can tell that it’s helped some.

Tylox, yes, sir, for pain.  That’s my pain medication.

I have to take it three times a day.  When I get up in the morning,
I take it.  I take it at noon.  And I take it at 5:00 o’clock in the afternoon.
And usually it helps me get through the day. (T. 18).

The claimant testified that he also takes Mobic every morning to address the arthritis of his neck 

and back.  The testimony of the claimant reflects regarding the impact of the prescription 

medicines:

They take the edge off the pain.  The pain don’t go completely
away, but it - - it sort of makes it tolerable, you know. (T. 19).

The claimant also takes a multi-vitamin - - Men’s One-A-Day Health, every morning.  The
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claimant continues to take an anti-depressant, Pamelor, the generic name is Nortriptyline - - 400

milligrams 200 in the morning and 200 at night.

The testimony of the claimant reflects that the limitations growing out of the March 22,

2006, compensable injury and surgery, will not allow him to go back to the employment with the

Jonesboro Fire Department.  Regarding the availability of any jobs at the fire department that he

could perform with his present limitations, claimant responded:

No, sir, I checked into that before I left.  There’s just nothing 
that at that time that I could do.  There’s no jobs there that they had 
that wasn’t a physical job. (T. 20).

After leaving the employment of the fire department was able to secure another job:

It is actually working for the Arkansas Game & Fish Commission.
I teach hunter’s education to the kids and adults.  I teach boater’s 
education.  I do wildlife programs at the nursing homes, schools, churches.
I am actually - - my title is nighttime event co-ordinator.  Anything that
we have out there at night, conservation meetings, I’m there to make 
sure that the place is open, first of all, and then to make sure the computer
system, Power Point presentations, I explain how that’s set up and how
our A/V room works.  That’s mainly my jobs there. (T. 20-21).

The testimony of the claimant reflects that he was hired in the above position in May 2007, and

that it is one that he will be able to continue to perform.  The claimant compared the physical

demands of his present employment position with that of his former job with respondent:

Well, really there’s not any physical requirements, because I 
mainly teach.  I don’t lift anything, you know.  I teach; I also work at 
the front desk of the Nature Center.  I’m there at the information desk.
And mainly it’s just being a people-person, you know, interacting 
with people.  And I really enjoy it.  I’m a people-person.  I like that.
But my boss knows I can’t - - he knows my condition, and he knows
that I can’t lift anything.  So if I do have to have something lifted, I 
usually get the maintenance guys or somebody to lift it for me. (T. 21).

  
The claimant provided information regarding his work schedule and earnings in his new 
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employment:

I work, I work 32 hours a week.  The way it works, it’s sort
of a different schedule.  In three months, let’s take three months’
time.  I work one month, thirty-two hours a week every week.  The 
next month, 32 hours a week every week.  And every third month, 
they cut my time back to 76 hours for the month.  So I call that my 
short month.  And then we start all over again the next month, 32 hours.
The next month 32 hours.  And then the next month, they cut me back to 
76 hours. (T. 22).

The claimant testified that there is no difference physically between working the 32 hours a week 

month and the 76 hours month.  The claimant noted that the short month has no relationship to

his physical limitations:

Yes, sir, that’s the way the job that I do is set up.  That’s 
the way they created that job.  There’s so many hours I can work per
year.  And that’s the way they worked it out.  (T. 22).

The claimant is paid $12.75 per hour in his current employment, and has been at that hourly rate

since beginning his employment with the Arkansas Game & Fish Commission.  The claimant is of

the opinion that he is going to be physically able to continue doing his job so long as it is

available.  

In addition to using medicines to address his pain, the claimant also at one time used a

heating pad and ice packs.  Regarding the afore, the claimant testified:

I do when I feel like I need them, like if I feel like my back
gets, it’s starting to get - - pain is starting to come on if it - - it seems
like the ice helps it better than the rest.  As I was talking to my 
doctor just here a few days ago.  Ice, he explained to me that mine
is nerve damage, and the ice is better because the heat inflames the
nerves.  That’s what he told me.  So that’s why I use ice now.  I 
don’t use any heat anymore. (T.23).

The testimony of the claimant reflects that he continues to treat with Dr. Greaser, a pain 
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management physician:

Yes, sir, seen him last week.  I go in for some shots this
Monday.  The shots lasts sometime - - but my first hots lasted 
almost a year.  These last shots lasted about six months.  So I’m
going to have to go back in.  The pain is starting to come back.
And when I know that feeling, that’s when I go in to see him. (T. 24).

During cross-examination the claimant acknowledged that he did not remember how much

was deducted from pay with respect to the LOPFI.  The claimant is confident that a deduction

was taken from his gross pay throughout his employment with the fire department.  Respondent

also pays part of that for LOPFI.    The claimant presently receive LOPFI benefit, which is an

enhancement or a disability retirement benefit.  The amount of the afore is $2,311.80, per month.

The claimant met with Ms. Heather Taylor, the vocational rehabilitation consultant,

however at the time he was already employed at the Arkansas Game & Fish Commission.  The

claimant’s testimony reflects that it is important to him that he enjoy is work.

The testimony of the claimant reflects his understanding of the amount of his retirement

had he elected to retire from respondent after eighteen (18) years:

I do not know what my benefit would be if I had just decided
to leave that job.  I have no idea what - - it’ll be on - - they would 
have to look back at my multiplier and figure that up and how many
years I was there and, you know, that would all be determined on what
my multiplier had been.  It does change, you know, if the legislature 
meets and things, that multiplier can change from year to year.
So I actually don’t know what it would’ve been.  I would think it
would have been less, because I do draw 65 percent. (T. 27).

The medical in the record reflects that the claimant was seen by Dr. Gregory Ricca, a

Jonesboro neurosurgeon, on March 31, 2006.  The office note of the afore visit reflects, in

pertinent part:
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 S:
CC: Cervical– Thoracic pain, Pain to Posterior Left Shoulder and 
lateral Lt arm with muscle twitching all extremities.
PI: Mr. Clevenge is a 41 yo fireman who injured his upper thoracic
back Wed. 3/22 while climbing a ladder multiple times for training 
at the Fire Academy.  He developed sudden, marked tightness 
posteriorly at C-T junction and into Lt scapula/shoulder area posteriorly
with N/T into post Lt shoulder/scapula and lat Lt arm.  Since then, he
has had intermittant, short lived muscle spasms and jerking scattered 
throughout his body and extremities and buttock.  He also has twitching
of left eye lid.  No twitching of tongue or dysphagia.  Mr. Clevenger 
also reports feeling throbbing in lat legs bilaterally with post and lat 
leg “tightness,” Lt worse than Rt, off and on for a year.  He has difficulty
sleeping because of his LE pain.  He has tried multiple medications
including requip which was of no help.  Xanax qhs helps best.  Mr.
Clevenger was going to see me next month for his LE sxs. but now
his Neck/upper back sxs are his worst problem.  EMG/NCV of both
Les October 31, 2005 by Dr. Chan was negative.  No change in 8/8
except diarrhea.  His LEs feet weak. Mr. Clevenger’s mother stated 
that “he says they are like jelly.”  Mr. Clevenger is S/P Anterior Cervical
Surgery March ‘93 for a neck injury that occurred while working a fire.
In Oct 93 he had a second Anterior Cervical Surgery following an MVA.
Both were done by Dr. Sapiro for LUE pain and he had excellent results
with each surgery.
ROS: A thorough ROS negative except what is in history.

O:
 *       *       *

STUDIES:
I reviewed the Cervical and Thoracic MRIs done at NEA MC on 
3/23/6.  The Cervical MRI shows kyphosis at C5-6 with a solid
fusion and marked decreased disc space height at C6-7.  The Thoracic
MRI shows a small HNP or Spur at T3-4 Left with mild effacement
of the spinal cord.

A:

1) Marked posterior left shoulder and scapular region pain with 
 numbness and tingling as well as some pain in the lateral left arm.
This is precipitated and exacerbated when Mr. Bradley turns his 
head to the left.
2) Left Deltoid and Supra - and infra - spinatous muscle weakness.
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3) Random twitching of muscles throughout his body particularly 
involving Mr. Bradley’s extremities and his left eyelid.
4) Tightness and aching pain in the posterior legs of his heels at night
and upon awakening.
5) Small HNP and/or spur at T3-4 left with mild cord effacement
6) Kyphosis with anterior interbody fusion at C5-6
7) Collapsed disc space C6-7
The abnormalities seen on the MRIs do not account for Mr. Clevenger’s
symptoms.  His marked posterior shoulder/scapular pain and weakness
may represent Left Suprascapular Nerve Entrapment.  The aching pain
and tightness in his posterior legs at night and in the AM and his 
random muscle twitching is of concern.  It could be an autoimmune 
disorder such as fibromyalgia or it could be a primary neurological 
disorder.  Poisoning of the nervous system is a possibility or Mr. 
Clevenger could have a primary central nervous system degenerative
disorder. (CX #1, p. 1-2).

On April 28, 2006, the claimant underwent a complete myelogram pursuant to the direction of Dr.

Ricca.  The underwent a CT scan of the thoracic spine without contrast, which concluded:

IMPRESSION:   Multiple anterior extradural defects consistent with:
1. T3-4 left paracentral disc protrusion causing mild mass effect
in the left aspect of the cord.
2. T4-5 right paracentral causing slight mass effect in the right 
aspect of the cord.
3. T6-7 central disc protrusion with no mass effect on the cord.
4. T7-8 left paracentral disc protrusion with slight mass effect in
the left aspect of the cord. (CX #1, p. 5).

The claimant also underwent a CT scan of the lumbar spine without contrast and a CT 

myelogram of the cervical spine. (CX #1, p. 6-10).   

The claimant was again seen by Dr. Ricca on May 3, 2006, in follow-up of the complete 

meylogram.  The office note of the visit reflects, in pertinent part:

PI: Mr. Clevenger continues to have severe neck pain with pain 
into his left shoulder and arm.  The pain is marked.  Turning his
head or extending his neck slightly markedly exacerbates his pain
and causes numbness and tingling into his left shoulder posteriorly
and into the left deltoid region.  His job as a fireman requires wearing
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a heavy hat as carrying 80 #s of gear.  He has to crawl with his neck
extended and lift heavy hoses.  He also has to be able to climb ladders
as well as work with his hands above head. .     .

O:

*       *       *

STUDIES: I reviewed the complete myelogram done at SHJ last 
week. This showed Severe spondylosis C4-5 with bilateral foraminal 
stenosis and compression of both C5 roots, left greater than right.  
He has healed ACDFs C5-6 and C6-7 with foraminal stenosis C5-6
left.  There is an HNP T3-4 left with mild compression of the cord.
There is a very mild effacement of the right side of the thecal sac at
L3-4.

A:
1)   Severe left sided neck pain, pain into the left scapula, and left 
shoulder/arm.
2)   Severe spondylosis with foraminal encroachment of the C5 roots
bilaterally at C4-5, left greater than right.
3)   Spondylosis with foraminal stenosis C5-6 Left.
4)   S/P ACDE C5-6 and C6-7.
5)   Small HNP T3-4 left with effacement of the cord (no edema 
seen on the MRI).
6)    Tightness and cramping of the muscles in the legs.

DISCUSSION: I talked at great length with Mr. Clavenger, his sister
Penny, and his mother.  I showed them the myelogram and post myelo
CT and reviewed the cervical, thoracic and lumbar pathology.  With
regards to the cervical pathology, I believe that the severe spondylosis
atC4-5 with compression of the cord and both C5 roots as well as the 
foraminal stenosis at C5-6 is responsible for his left shoulder and arm
symptoms.  The HNP at T3-4 left with effacement of the cord is probably
an incidental finding.  There was no cord edema seen on the MRI.  
He does not have long tract signs.  Even so there is a slight possibility
that the cord effacement could cause the cramping in the Les.  I tend 
to favor a muscle disorder such as Fibromyalgia.   The mild effacement
of the lumbar subarachnoid space at L3-4 right is only an incidental 
finding and does not cause Mr. Clavenger any symptom. .   . I then 
reviewed the options of all the above.  We agreed to proceed with an
ACDF C4-5 and anterior key-hole foramenotomy C5-6 with anterior
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instrumentation.  I reviewed a posterior approach and its risks including 
the sensitivity of the C5 nerve root.  I also discussed the possibility of
surgery at T3-4 helping his LE cramps (I thought low).  I recommended
he be evaluated by a rheumatologist or possibly a muscle specialist.  
He does not need any treatment of the mild lateral recess stenosis L3-4
right.       .       .       .      .    Mr. Clevenger requested surgery with 
allograft and I agree. (CX #1, p. 11-12).

The claimant underwent surgery under the care of Dr. Ricca on May 16, 2006, in the form of a

complete anterior discectomy C4-5 for neural decompression; anterior interbody fusion C4-5 with

a tricortical allograft strut; anterior instrumentation of C4-5 with C-TEK; and anterior key-hole

decompression and foraminotomy C5-6 left. (CX #1, p. 13-14).

The medical in the record reflects that the claimant was seen in follow-up by Dr. Ricca on

August 30, 2006.  After reviewing the results of the May 16, 2006, surgical procedures, the office

of the afore visit reflects, in pertinent part:

DISCUSSION: I talked at length with Mr. Clavenger and his mother
and reviewed all of the above as well as the various options.  I am 
happy with his progress following his ACDF overall.  His fusion bone
density is not as dense as I would like but I expect this to fully heal in 
the future.  His interscapular pain may be referred pain from his neck
or could possibly be related effacement of the cord at T3-4.  I reviewed
surgery including a Transpedicular and Costo-transversectomy apporach.
He stated that he could live with his sxs for now.  If they should worsen
then he will consider surgery.  As far as work goes, I do not think Mr.
Clevenger should return to work as a fireman.  He cannot engage in work
that would require straining of his neck or upper body, including wearing
an air pack and working over his head. .    .   . 

Follow-Up:
f/u PRN .  (CX #1, p. 19).

Dr. Ricca also issued a Work Excuse during the August 30, 2006, visit reflecting that the 

claimant was unable to work indefinitely. (CX #1, p. 18).

The record reflects the presence of a October 5, 2006, Impairment Rating issued by Dr. 
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Ricca relative to the claimant: 

Mr. Clevenger is a patient of mine who I first saw on 3/31/6.  He
underwent an anterior cervical discectomy and fusion (ACDF) at 
Cervical 3-4 and an anterior foramenotomy with fusion at Cervical
4-5 with anterior instrumentation Cervical 3-6 on 5/15/6.  Mr. 
Clevenger is status post ACDF C6-7 in March 1993 and ACDF 
C5-6 in October 1993.  He did well until he was injured at work on
3/22/6 when repetitively climbing a ladder.  He developed marked
pain in the cervical thoracic junction posteriorly and the left scapular
shoulder region as well as pain and tightness in the posterior and
lateral left leg.  Examination identified weakness on the left deltoid,
supraspinatus and infraspinatus muscles.  Studies found Kyphosis at
Cervical 5-6 with a solid fusion and spondylosis with foraminal 
stenosis on the left at C5-6 causing compression of the left Cervical
6 root.  There also was severe spondylosis with foraminal stenosis 
bilaterally at Cervical 4-5 with bilateral neural compression.  A small
herniated nucleus pulposus (HNP) was seen at Thoracic 3-4 left with
effacement of the cord but no edema.  No abnormality was found in
the lower extremities.

It was felt that the pathology at Cervical 4-5 and Cervical 5-6 was
responsible for Mr. Clevenger’s symptoms and surgery was performed
on 5/15/6.

I last saw Mr. Clevenger on 8/30/6.  Post-operatively Mr. Clevenger
did fairly well.  He had residual posterior left thoracic pain that may
be related to the HNP at Thoracic 3-4 left.  His symptoms were not
bad enough to warrant further treatment.

With regards to work I recommended the following: I do not think
Mr. Clevenger should return to work as a fireman.  He cannot engage
in work that would require straining of his neck or upper body, including
wearing an air pack and working over his head.

*       *       *

I recognize that Mr. Clevenger had previous surgery.  I do not think
that should be entered into the present calculations as that is a separate
problem.  In addition, I had to re-operate on one of the levels he had 
surgery on before.  That makes things harder and not easier.  No addition
impairment should be added or withdrawn.
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Thus, based on my review of Mr. Clevenger’s records and my review
of the AMA Guides to the Evaluation of Permanent Impairment, Fourth
Edition, from the American Medical Association Mr. Clevenger realizes
a 14% partial impairment of the whole person for the work injury he
suffered when repetitively climbing a ladder on or about 3/22/6.

This impairment rating addresses only the issues discussed above.  Mr.
Clevenger may or may not have other problems that may or may not 
warrant some form of an impairment rating.. (CX #1, p. 21-22).

The medical reflects that the claimant underwent further diagnostic studies on December

3, 2007, pursuant to the directions of Dr. Ricca. (CX #1, p. 23-26).  The claimant was seen in

follow-up by Dr. Ricca on December 13, 2007, and the office note growing out of the visit

reflects, in pertinent part:

S:
CC: Mid-Thoracic pain with pulling sensation and numbness in left
scapula since August 2007 after spinning to get out of truck.  “It has 
gotten better since then but it still hurts.”
Thoracic MRI results today.
PI: Mr. Clevenger continues to have upper thoracic midline back pain.
He has numbness on the posterior aspect of the top of his left shoulder.
He had this before his ACDF at C4-5 on 5/22/06.  This resolved after
surgery but returned in August of 2007 along with upper thoracic back
pain.  This occurred suddenly when he turned to get out of a truck.

O:
    *       *       *

I reviewed the Thoracic MRI done at SHJ on12/3/7.  This shows a
left paracentral spur at T3-4 with moderate compression on the cord.
There is a small left paracentral HNP at T7-8.
A:
Dx:
Cervicalgia 723.1
Thoracic Back Pain 724.1
Thoracic Spondylosis W/o Myelo 721.2
Poor union or nonunion at C4-5.
Spur at T3-4 left with moderate cord compression
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DISCUSSION: I talked at length with Mr. Clevenger and reviewed
all of the above as well as the various options.  This included living
with the symptoms, NSAIDs, PT, Chiropractic Therapy, treatment 
at a pain clinic and even surgery.  I explained that there are only two
reasons for surgery.  These are either a progressive neurological deficit
or intractable and incapacitating symptoms.  
In this case I think his best option would be to use an external bone
growth stimulator and treatment at a pain clinic.  If treatment at a 
pain clinic should fail then I would recommend reconsidering surgery
to remove the spur at T3-4 left.

P:
Other Tx:
Consult Dr. Greaser for thoracic blocks for thoracic back pain.
External bone growth stimulator.  (CX #1, p. 27).

A May 5, 2008, correspondence from Dr. Ricca regarding the claimant reflects, in part:

Mr. Clevenger is a patient of mine who underwent an anterior cervical
fusion at Cervical 4-5 in May 2006.  He injured his neck fighting a 
fire in 1991 that ultimately led to an anterior cervical fusion at Cervical
5-6 in March 1993 and repeat anterior cervical fusion at Cervical 5-6 in
October 1993.

Mr. Clevenger’s original injury in 1991 and subsequent fusion in 
March 1993 put him at a higher risk for neck injury at a later date.
This most likely contributed to his need for surgery in May 2006.
(CX #1, p. 28). 

On February 14, 2008, the claimant was seen at the NEA Center For Interventional Pain 

Management Clinic by Dr. Raymond Greaser pursuant to the referral of Dr. Ricca. (CX #1, p. 29-

31).  On March 3, 2008, the claimant underwent a thoracic eidural corticosteroid injection

procedure under the care of Dr. Grease. (CX. #1, p. 32-33).  The claimant was last seen at the

pain clinic on February 23, 2009, when he underwent an interlaminar midline posterior T3-4

thoracic epidural costicosteroid injection. (CX #1, p. 48-49).

The record reflects the presence of an August 6, 2009, Vocational Rehabilitation
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Assessment of the claimant was performed Ms. Heather Taylor, a vocational rehabilitation

consultant, with Systemedic Corp.  The Vocational Rehabilitation Assessment reflects, in

pertinent part:

Based on my assessment of Mr. Clevenger, it appears that he
has a singular work history as a Firefighter since 1998.  As a 
result of his work-related injury, he was unable to return to work
as a firefighter.  However, Mr. Clevenger was able to return to the
workforce successfully on a part-time basis after his injury.  He 
been employed part-time fo the Arkansas Game and Fish Commission
since 4/07 at the Forest Elwood Nature Center in Jonesboro.  Mr.
Clevenger has acquired some transferable skills that he should be able
to utilize, if he decides to return to the workforce on a full-time basis.

MEDICAL INFORMATION

Prior to meeting with Mr. Clevenger, I received and reviewed most 
his medical records.  A brief summary is as follows.

Mr. Clevenger said he was injured on 3/22/06 while doing a fire exercise
(Repetitively climbing a ladder) when he hurt his cervical area.  As a 
result of his injury, he reported that a cervical fusion was performed in 
5/06 by Dr. Ricca in Jonesboro.  His other treatments have consisted of
pain management by Dr. Greaser.  Dr. Greaser has given him injections
which started sometime last year; he has resumed these injections as of 
last week.  His next appointment for an injection was the afternoon of 
our meeting.  He indicated that he will be having another series of pain
management injections performed by Dr. Grease over the next few months.
He reported no other treatments.

*       *       *

During my meeting with Mr. Clevenger, I asked him what he felt like
he was capable of doing.  Mr. Clevenger explained that Dr. Ricca 
had indicated to him that he should not go back to working as a 
firefighter, but just do activities as tolerated.  Mr. Clevenger told 
me he felt like he could lift anywhere from 25 up to about 50 lbs., 
which generally would put someone in the medium category of 
physical work.

Mr. Clevenger did report a previous cervical injury around 1991, 
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while employed as a fireman.  He had a surgical fusion at that time
(a level above his current injury).  However, he was able to return 
to work as a firefighter on a full-time basis performing his regular
duties.  In addition to his previous work injury, he said he has been 
on blood pressure medication for about the last three years.  No other
medical problems were reported.

CURRENT SYMPTOMS/PRESENT TREATMENT

During my meeting with Mr. Clevenger, I asked him to describe any 
current pain problems.  He said that his pain is basically localized to
his upper back at this time.  He said that since his surgical fusion, his
neck no longer causes him any real pain.  However, he reported that
his upper back hurts on a constant basis; the level of his pain changes
frequently depending on the type of activity that he may be performing.
He said that sometimes no particular activity causes an increase in pain
symptoms, but other times he can lean over, or just turn the wrong way, 
and the pain symptoms can increase.  

His present treatment is pain management from Dr. Greaser.   .    .   .
His normal exercise consists of walking about 2 ½ miles around the city
lake.  However, he said that he has not been able to do his walking 
routine the last week or so, as his back pain has flared up again.  He 
reported that he is no longer able to lift weights on a regular basis, but
uses resistance bands in order to maintain flexibility.

Mr. Clevenger reported taking the following prescription medications:

C Lotrel, for blood pressure, as prescribed by his family doctor,
Dr. Ragland

C Hydrochlorothiazide, a diuretic, to go along with his blood 
pressure medication, once per day, as prescribe by his family doctor

C Lyrica, for pain, as prescribed by Dr. Greaser
C Mobic, for arthritis, as prescribed by Dr. Greaser
C Pamelor, an anti-depressant, as prescribed by Dr. Price, his

psychiatrist
C Tylox, for pain, as prescribed by Dr. Greaser

He said the only side effects he has experienced so far is from the 
Lyrica, which caused him to have about a 15 lb. weight gain.  In 
addition to taking his pain medications and having his pan management
injections by Dr. Greaser, he reported occasionally using an ice pack
to decrease his pain.
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*        *       *

ACTIVITY LEVEL

According to Mr. Clevenger, a typical day for him basically consists 
of working at his part-time job with the Arkansas Game and Fish
Commission (except Monday).  In addition to working on a part-
time basis, he also cares for his son on the days that he gets him.
He said that usually on his days off he will take his son to the movies
or to the mall.  He also will occasionally take his son bowling, he
is not able to bowl any more but enjoys watching his son bowl.

   *       *       * 

Mr. Clevenger told me he is still able to do all of his household
cleaning chores, but vacuuming and mopping sometimes causes 
increases in his pain because of the bending and side-to-side motion.

Prior to his injury, he enjoyed the hobbies of hunting and fishing 
and reported that he is still able to do these activities but differently.
He said that he is still able to deer hunt but no longer climbs up in 
a tree stand;    .       .    .     .    He has a disabled hunting license which
allows him to take his four-wheeler on some public grounds as 
opposed to walking.     .       .    .

He reported that his other social activities basically consist of taking
care of his son and attending church on a regular basis.

FINANCIAL INFORMATION

Mr. Clevenger is no longer receiving workers’ compensation income,
reporting that this stopped in 12/07.  He has made no application for
Social Security Disability Income benefits.  His current income consists
of his pension from the fire department.  He said that he receives 65% 
of his salary for the reminder of his life (approximately $2,300 per 
month).  In addition to this income, he is currently working part-time
since 4/07, and earns $12.07 er our ($500 every two weeks).  Even 
with his pension and his part-time job, Mr. Clevenger indicated that 
he still had financial difficulty making ends meet and usually ends up
being short a couple of hundred dollars occasionally on monthly bills.

*       *       *
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JOB OPTIONS

Although Mr. Clevenger has really only performed two occupations 
his career, he has acquired some transferable skills form his work as
a firefighter and now as a community worker/educator for the Arkansas
Game & Fish Commission.  Utilizing the Dictionary of Occupational
Titles, several transferable occupationw were identified that Mr. Clevenger
could do if he chooses to return to the workforce on a full-time basis,
or obtain another part-time job, achieve or maintain a full-time employment
status.

The following are examples of transferable occupations in consideration
of his previous work history, education, skills and training.  It should be 
noted that there may be other occupations that he could perform through
either on-the-job training or short-term retraining, but these are just some
examples.  These jobs also are in consideration of his physical limitations
which would be in the light to medium categories of physical work (as 
reported by Mr. Clevenger and Dr. Ricca). .     .    .   .

*       *       *

VOCATIONAL SUMMARY

Based on his work history, skills acquired, and training, Mr. Clevenger 
appears to have sufficient transferable skills to return to the workforce
on a full-time basis.  He returned to the workforce after his injury and 
has been employed successfully for the Arkansas Game & Fish 
Commission since 4/07.  Although he is only working part-time, it is 
my opinion that he could work on a full-time basis at a number of jobs,
as identified or other jobs with on-the-job training as long as he stays
within his restrictions of light to medium work.

Mr. Clevenger would like to work full-time at the Arkansas Game & 
Fish Commission, but has been told that currently funds are not available
to make his position full-time status.  He said with his pension and part-
time income, he sometimes has difficulty making ends meet monthly.
He said he has no plans to quit his job at Arkansas Game & Fish 
Commission.  Therefore, I suggested that he look for another part-time
job so that his part-time jobs combined would result in full-time income.
He indicated he would consider this.  Or, as another option, he could 
look for a full-time job utilizing his skills to transfer into a new 
occupation.
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At this time I have no specific vocational recommendations as this 
one-time vocational assessment is all that has been requested at this 
time by the Arkansas Municipal League.  If vocational services are 
requested beyond this assessment, they could include things such as 
resume’ development, interview skills training and job search assistance
through labor market research.  However, in my opinion, Mr. Clevenger
may not require extensive job search assistance as he appears to already
possess adequate job seeking skills as evident by the fact that he 
successfully completed a job search, successfully interviewed for a job
and secured that new job in 4/07.

GOAL

Supplement current part-time employment with other part-time work,
or pursue full-time employment using current education and acquired
skills. 

RECOMMENDATION

JOB ACQUISITION ASSISTANCE

If requested, I am available to help Mr. Clevenger identify another 
part-time job option, or pursue other full-time job possibilities. (RX #1).

The record also reflects the presence of a printout of deductions to LOPFI for the

years 2004 through 2006, as well as the month of January 2007.  The printout reflects that in

2004, the employee’s contribution was 0.0599 while the employer contributed 0.148.  In 2005

and 2006 the employee’s contribution was 6%, while the employer’s share was 20.5% and

29.41% for the years 2005 and 2006 respectively.  (RX #2).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witness, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.
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2. On March 22, 2006, the employment relationship existed between the parties 

when the claimant sustained a compensable injury which resulted in 14% whole person anatomical

impairment, and during which time he earned wages sufficient to entitle him to weekly

compensation benefits of $448.00/$336.00, for total/permanent partial disability.

3. The claimant reached the end of his healing period as a result of the compensable 

March 22, 2006, compensable injury on October 5, 2006.

4. When the claimant’s age, education, work experience, permanent restrictions and 

limitations along with other matters reasonably expected to affect his future earning capacity are

considered, the evidence preponderates that he has sustained a loss of earning capacity or wage

loss disability in the amount of 35% in addition to his anatomical impairment.

5. The respondent is not entitled to an offset against the claimant’s retirement 

disability benefits, in that pursuant to Ark. Code Ann. §11-9-411 (a)(2), the claimant paid for his

retirement disability benefits.

6. Respondent shall pay all reasonably necessary hospital and medial expenses 

arising out of the compensable injury of March 22, 2006.

7. The respondent has controverted the claimant’s entitlement to wage loss disability

benefits in excess of the 14% anatomical impairment.

CONCLUSIONS

The claimant sustained a compensable injury on March 22, 2006, which required medical

treatment, resulted in a period to temporary total disability, and a 14% whole person anatomical

impairment.  Before the Commission at this juncture are essentially two (2) issues: wage loss

disability benefits and respondent’s entitlement to an offset.  The contentions of the parties are as
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set forth in the responsive filings to the per-hearing questionnaire and in the post-hearing briefs.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to additional workers’ compensation benefits as a result of an injury

having been sustained subsequent to the effective date of the afore provisions.

Wage Loss Disability Benefits

Ark. Code Ann. §11-9-522 , Compensation for disability, provides, in pertinent part:

(b)(1)   In considering claims for permanent partial disability 
benefits in excess of the employee’s percentage of permanent 
physical impairment, the Arkansas Workers’ Compensation
Commission may take into account, in addition to the percentage
of permanent physical impairment, such factors as the employee’s
age, education, work experience, and other matters reasonably 
expected to affect his or her future earning capacity.

The claimant sustained an unscheduled compensable injury on March 22, 2006.  A worker who

sustains an injury to the body as a whole may be entitled to wage-loss disability in addition to his

anatomical loss.  Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961).  The wage-loss factor is

the extent to which a compensable injury has affected the claimant’s ability to earn a livelihood. 

Emerson Electric v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848 (2001).

In the present claim, the claimant, with a date of birth of August 28, 1964, has a 12th grade

education.  The claimant worked as a firefighter for eighteen (18) years in the employment of

respondent.  Following the March 22, 2006, compensable injury and subsequent cervical surgery

the claimant was unable to return to the employment of respondent.  The claimant’s most recent

injury resulted in 14% whole person anatomical impairment.  The evidence preponderates that the

claimant has been rendered physically unable to perform duties of a firefighter.  The claimant has

permanent limitations on the amount of weight that he is capable of lifting as was as from working
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overhead.  The claimant continues to experience pain, for which he is prescribed medication, and

receives treatment under the care of a pain management specialist.  

In April 2007, the claimant secured employment within his physical restrictions and

limitations with the Arkansas Game & Fish Commission as an instructor.  The claimant earns

$12.75 per hour and is employed on a part-time basis working 32 hours per week for two (2)

months and 78 hours every third month.  The record does not reflect the presence of a functional

capacity evaluation, however based on the medical records and her interview with the claim, the

vocational rehabilitation consultant has placed the claimant’s restrictions within the light to

medium work category.  The claimant has sustained his burden of proof by a preponderance of

the evidence that when his age, education, work experience and other matters reasonably

expected to affect his future earning capacity are considered the claimant has sustained a wage

loss earning capacity of 35% in addition to his anatomical impairment.  Respondent has

controverted the claimant’s entitlement to wage loss disability benefits.

Set-Off

The parties have submitted briefs on the issue of the application of set-off provision in the

present claim.  There is not a disputed regarding the facts that the claimant receives disability

retirement benefits for which he qualified as a fireman.  The claimant was employed as a

firefighter for eighteen (18) years with the City of Jonesboro.  The claimant paid part of the

premium to his retirement disability benefits himself (LOPFI).

Ark. Code Ann. §11-9-411, Effect of payment by other insurers, provides, in pertinent

part:

(a)(1)   Any benefits payable to an injured worker under this chapter
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shall be reduced in an amount equal to, dollar-for-dollar, the amount
of benefits the injured worker has previously received for the same 
medical services or period of disability, whether those benefits were
paid under a group health care service plan of whatever form or nature,
a group disability policy, a group loss of income policy, a group accident,
health, or accident and health policy, a self-insured employee health
or welfare benefit plan, or a group hospital or medical service contract.

(2) The reduction specified in subdivision (a)(1) of this section 
does not apply to any benefit received from a group policy for disability
if the injured worker has paid for the policy.

While the language of §11-9-411 does not specifically include the term “retirement disability

benefits”, subsequent case law has determined that that category of benefits may be subject to an

offset.  Henson v. General Electric,99 Ark. App. 129, 257 S.W.3d 908 (2007).  In 2009, the

Arkansas General Assembly amended §11-9-411 (a) to include subdivision (2), to provide that the

offset is not applicable to any benefits received from a group policy for disability if the injured

worker has paid for the policy.  

It is undisputed that the claimant and respondent contributed to the retirement and

disability retirement system.  Six percent (6%) of the claimant’s pay was deducted for his portion

on the LOPFI benefit.  Respondent’s contribution varied from 14.8% for 2004 to 30.81% in

January 2007.  The claimant persuasively noted language from the ruling of the Court of Appeals

in Dooley v. Automated Conveyor Systems, Inc., 84 Ark. App. 412, 143 S.W.3d 585 (2004),

which addressed §11-9-411 (a):

Appellant’s construction of this section would require that we 
find an intention to allow offsets only in cases where the employer
alone funded the plan - something that is not clearly expressed in 
the statutory language. Id. at 417.

As noted above, since the ruling in Dooley, §11-9-411 has been amended to include subdivision
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(2), which provides that offset of subdivision (a)(1) does not apply to any benefits in which the

injured worker has paid for the policy.  Respondent argues an allocation under §11-9-411(a)(2)

pursuant to amounts contributed by each party.  Act 796 of 1993, mandated strict construction of

the workers’ compensation statutes.  Strict construction requires that nothing be taken as

intended that is not clearly expressed and the use of the plain meaning of the language employed. 

Accordingly, the claimant has sustained his burden of proof by a preponderance of the evidence,

that having paid 6% of his wages toward the LOPFI disability-retirement benefits, the offset

provision of Ark. Code Ann. §11-9-411 (a)(1) is not applicable to his retirement disability

benefits.

AWARD

Respondent is herein ordered and directed to pay to the claimant wage loss disability

benefits at the weekly compensation benefit rate of $392.00, to correspond with 35% loss of

earning capacity, in excess of his 14% anatomical impairment,  as a result of the March 22, 2006,

compensable injury.  Said sums accrued shall be paid in lump without discount.

Respondent is further ordered and directed to pay all reasonably necessary medical,

hospital, nursing and other apparatus expenses growing out of and in connection with the

treatment of the March 22, 2006, compensable injury of the claimant.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark Code Ann. §11-9-809, until

paid.

IT IS SO ORDERED.
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________________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE


