
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F010031 

SONDRA CLARK CLAIMANT

ST. EDWARD MERCY MEDICAL CENTER RESPONDENT
SELF INSURED                                                 

SISTERS OF MERCY, TPA RESPONDENT

OPINION FILED AUGUST 27, 2010

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by JASON HATFIELD, Attorney, Fayetteville,
Arkansas.

Respondent represented by RANDY MURPHY, Attorney, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above styled claim on May 11, 2010,

in Fort Smith, Arkansas. This case has an extensive history with

two previous hearings, numerous depositions, and various Opinions

and Orders at the Administrative Law Judge level, the Commission

level, and the Court of Appeals level.

At the current hearing, the depositions of Dr. Earl Peeples,

Jr. (taken on August 18, 2009), Dr. David Luke Knox (taken on April

2, 2007), Dr.  Vincent B. Runnels (taken on May 5, 2003), and Dr.

Anthony Capocelli (taken on June 10, 2003), were admitted as

Respondent’s Exhibits No. 3 through 6, respectively.  At the

conclusion of the hearing, the respondent requested that the entire

transcript of the hearing of May 1, 2007, be admitted as an

exhibit. Without objection, it was admitted as the respondent’s

next numbered exhibit.  This transcript was erroneously identified

as Respondent’s Exhibit No. 6, when in fact it should have been
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Respondent’s Exhibit No. 7.  Respondent’s Exhibits 3 through 7 were

all incorporated by reference in the transcript of the current

proceeding.

A pre-hearing order had been entered in this case on August

11, 2009.  This pre-hearing order set out the stipulations offered

by the parties and outlined the issues to be litigated and resolved

at the present time.  Immediately prior to the hearing, the parties

agreed to a clarification of the issues indicating that the

additional medical services the claimant was seeking were those

provided her for her back difficulties, from July of 2007 through

the present, by and at the direction of Dr. Knox, Dr. Blankenship,

Dr. Ennis, Dr. Swicegood, and Dr. Hatfield.  A copy of the pre-

hearing order with this amendment noted thereon was made

Commission’s Exhibit No. 1 to the current hearing.

The following stipulation was offered by the parties and are

hereby accepted:

1. The prior Opinions of the Full Commission are final and

are res judicata of all issues raised and addressed

therein.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. The claimant’s entitlement to additional medical services

from July 2007 through the present by Dr. Knox, Dr.

Blankenship, Dr. Ennis, Dr. Hatfield, and Dr. Swicegood.
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2. The claimant’s entitlement to additional temporary total

disability from April 10, 2006 through a date yet to be

determined.

3. Appropriate attorney’s fee.

In regard to these issues, the claimant contends:

“Claimant sustained a compensable injury while
working for respondent on or about May 1,
2000.  At that time, claimant was lifting a
patient while in the course and scope of her
employment when she injured her back and neck.
There have been multiple recommendations for
further testing that have been controverted by
the respondents. Additionally, the respondents
have failed to pay medical bills.”

In regard to these issues, the respondent controverts the

claimant’s entitlement to any additional benefits.

In addition to the foregoing matters, the respondent also

requested, at the hearing, that I re-examine my ruling on the

liability for the expense of Dr. Peeples appearance fee at his

deposition of August 18, 2009. The respondent’s request, together

with my ruling, will also be discussed in this Opinion.

 DISCUSSION

I. EXPENSE OF DR. PEEPLES’ DEPOSITION

Before getting to the actual issues in this case, I find it

necessary to discuss the assessment of expenses of the appearance

fee required by Dr. Peeples for the taking of his deposition. The

respondent expressly  selected Dr. Peeples to be its medical expert

in this case. The respondent requested that the claimant be

examined by Dr. Peeples for the purpose of obtaining his expert
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medical opinion on the issues currently pending before this

Commission. The claimant underwent this requested examination.

Following this examination, Dr. Peeples authored a six-page medical

report, which the respondent offered into evidence. Upon the offer

of this report, the claimant announced that he wished to exercise

his right to cross examine Dr. Peeples in regard to this report. 

Dr. Peeples subsequently demanded his usual fee, in order for

him to make himself available for this deposition, which included

an advanced payment of $1,200.00 to cover his “preparation time and

one hour of deposition”.  He further required that any additional

deposition time be compensated at the rate of $800.00 an hour.

Further, 50 percent of the initial retainer would be non

refundable, and that the entire retainer would be forfeited if the

deposition was not cancelled within ten days of the scheduled

deposition.

The claimant asserted that he was only liable for an

appearance fee to Dr. Peeples, at the rate set by the Commission’s

medical fee schedule. Commission Rule 099.30 Part I. P.3 provides

that reimbursement for a medical deposition is limited to $28.00

per quarter hour, including preparation time.

A telephone conference was held to resolve this matter.  This

conference took place on August 14, 2009.  At this conference, a

verbal ruling was made that the claimant was only liable for the

expense of Dr. Peeples appearance at the deposition at the rate set

by Commission Rule 099.30 Part I. P.3., that Commission Rule 099.30

Part I. P.4. did not increase the claimant’s liability for
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exercising his right to cross examine Dr. Peeples, and that Ark.

Code Ann. §11-9-705(c)(2) was placed upon the respondent, as the

party tendering the medical report was obligated to make Dr.

Peeples “available” for cross examination. 

Thus, the claimant was only liable for the appearance fee of

Dr. Peeples at the rate set out by Rule 30I P.3. Any additional

amounts required by Dr. Peeples to make himself “available” for

this deposition was the respondent’s problem.

No provision in Commission Rule 099.30 Part I. P.3. restricts

this monetary limitation to only “treating” physicians. Commission

Rule 099.30 Part I. P.4. does provide:

“This limitation does not apply to an expert
witness who has never provided direct
professional services to a party or who has
provided only direct professional services
which were unrelated to the workers’
compensation case.” 

As pointed out by the claimant, the Arkansas Court of Appeals

in Cyphers v. United Postal Services, 68 Ark. App. 62, 3 S.W. 3rd

698, specifically held that independent medical examinations (IME)

do not fall under the provisions of 099.30 Part I.P.4.

However, in the present case, the claimant’s evaluation by Dr.

Peeples and the resulting report was not actually an independent

medical examination or IME. Rather, it was an examination or

evaluation and report by a medical expert of the respondent’s

choosing. In this capacity, Dr. Peeples was providing a direct

professional service to a party (i.e. the respondent). In fact, the

record indicates that this type of professional service constitutes
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a substantial part of Dr. Peeples current practice. Finally, this

direct professional service provided by Dr. Peeples was clearly

related to the current workers’ compensation case.  Thus, by its

express wording, Commission’s Rule 099.30 Part I.P.4. has no effect

on the limitations set by the proceedings subsection.  

The right of cross examination is fundamental to our system

and extends to quasi judicial proceedings, such as the present one.

It is a basic rule of fair play and should be jealously guarded.

The very purpose for the enactment of Rule 099.30 Part I. P.3. was

to allow either party to exercise the right of cross examination

for a reasonable fee. Neither party should be allowed to obtain and

introduce medical evidence in a manner that would obstruct, if not

effectively deny, the opposing party the right of cross

examination, by placing an unreasonable financial burden on that

party to do so.

In the present case, the respondent was aware of Dr. Peeples

customary charges for his professional services to act as the

respondent’s medical expert, including the charge necessary to

insure his appearance for any deposition. By selecting him to

perform this service, as their medical expert, the respondent

effectively volunteered to accept liability for any excess between

the charges set by Dr. Peeples and those set by the medical fee

schedule, including Rule 099.30 Part I. P.3.

The respondent now contends that the claimant’s attorney

abused his right of cross examination and unnecessarily extended

the deposition of Dr. Peeples and thus should be liable for this
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additional time at the hourly rate demanded by Dr. Peeples. I have

reviewed the deposition of Dr. Peeples and I do not agree with the

respondent.  I find that the inquiries made by the claimant’s

attorney were legally proper and relevant in regard to the

credibility and weight to be afforded the opinions expressed by Dr.

Peeples in his report of March 27, 2008. Clearly, claimant’s

counsel was entitled to inquire into not only the information

considered by Dr. Peeples in arriving at the opinions expressed in

his report and the rational or reasoning he used in reaching these

opinions, but also into the level of expertise  and objectivity of

Dr. Peeples. Any unnecessary prolonging of the deposition appears

to have been due to Dr. Peeples lack of preparedness and his

tendency to ramble and elaborate in his responses, often to direct

questions. I also concur with claimant’s counsel that it does not

appear from this deposition that Dr. Peeples spent an hour in

preparation. 

In summary, my previous verbal ruling remains the same, the

claimant is liable for the appearance fee of Dr. Peeples , subject

to limitations of Commission Rule 099.30 Part I. P.3., and the

respondent is liable for the cost of the taking and the

transcribing of the deposition and any added expense involved in

making Dr. Peeples “available”.

II. ADDITIONAL MEDICAL SERVICES

The first actual issue to be addressed concerns the claimant’s

entitlement to additional medical services by and at the direction

to Dr. Knox, Dr. Blankenship, Dr. Ennis, Dr. Hatfield, and Dr.
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Swicegood. The pre-hearing order in this case indicates that the

medical services were provided during and after July of 2007.

However, I would note that, according to the prior Opinion of July

10, 2007, there was no dispute over the claimant’s entitlement to

medical services received prior to April 20, 2006, with the

exception of an MRI.  In the Opinion of July 10, 2007, an

independent medical examination was ordered, along with any

appropriate testing, deemed necessary by the independent medical

examiner with the exception of the MRI and medical services

rendered the claimant by Dr. David Cannon.  The issue of the

claimant’s entitlement to additional medical services recommended

after April 20, 2006, was expressly reserved for determination,

pending the outcome of the independent medical evaluation. The

medical services in the form of the disputed MRI and those provided

by Dr. Cannon were denied.  This independent medical evaluation was

eventually performed by Dr. Blankenship on December 4, 2007. 

However, the medical record shows that the claimant continued

to receive services from Dr. Knox for her back complaints prior to

the ordered IME.   Dr. Knox continued to evaluate and treat the

claimant for her back and lower extremity complaints, which he

attributed to the L4-5 area of the claimant’s spine. The record

does show a hiatus in the claimant’s treatment by Dr. Knox from

December 13, 2006 (the last medical report introduced at the prior

hearing) and June 19, 2007.  

Apparently, in July of 2007, Dr. Knox had yet another lumbar

MRI performed. In his report of July 2, 2007, Dr. Knox noted that
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this MRI did note a central disc herniation at L1-2, which he

believed to be only an incidental finding and not the cause of the

claimant’s complaints. Apparently, this MRI (as had the previous

MRIs), showed no damage to the L4-5 disc. 

    However, Dr. Knox apparently again had the claimant undergo an

L4-5 disc space injection by Dr. Ennis. Again, Dr. Knox reported

that this injection provided the claimant with significant relief

of her pain in her leg for only a brief period of time.

    In his report of September 10, 2007, Dr. Knox recommended a

myelogram with an accompanying enhanced CT scan. This study was

performed on September 25, 2007. The lumbar myelogram was

interpreted as showing mild disc bulging at T12-L1, L1-2, L3-4, and

L4-5 but no extra dural defect,  nerve root cut off, or spinal cord

compromise. The accompanying enhanced CT scan showed no abnormality

at L2-3, L3-4, L4-5, or L5-S1. However, it was interpreted as

showing a small extra dural defect behind the lower L1 vertebra

that was centrally located, but did not compress the anterior

thecal sac. According to the CT, This defect did not appear to

connect with the L1-2 disc, but could represent a extruded or free

disc fragment.  

After this testing, Dr. Knox appears to have, at least

temporarily, given up on his opinion that the claimant’s back and

lower extremity difficulties were due to an injury at the L4-5

area. In his report of September 27, 2007, Dr. Knox stated that he

could discern absolutely no evidence of any compressive pathology

involving any of the lower lumbar areas, including L4-5 and L5-S1.
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At this point, he changed his previous opinion and concluded that

the claimant’s difficulties must be attributable to the defect

shown at the L1-2 level. 

At Dr. Knox’s request, an evaluation of the L1-2 disc was

performed by Dr. Ennis on October 1, 2007. This involved an

injection of a radiopaque contrast material (omnipaque) and an

anesthetic directly into the L1-2 disc. This “provocative

discography” was recorded as reproducing the claimant’s subjective

symptoms and complaints, and the accompanying radiographic studies

were interpreted as showing physical damage to a defect, involving

the L1-2 intervertebral disc. 

In his report of August 16, 2007, Dr. Knox stated that the

marcaine disc space injection at L1-2 provided “marked” resolution

of the claimant’s pain complaints and that the discogram revealed

a significant “disruption” of the L1-2 disc, itself. In this

report, Dr. Knox recommended a surgical fusion at the L1-2 level.

The record shows that the previously ordered IME by Dr.

Blankenship was not performed, until after Dr. Knox had changed his

diagnosis of the etiology of the claimant’s back and lower

extremity complaints and his recommended method of treatment (a

fusion) from the L4-5 level to the L1-2 level.  On December 4,

2007, Dr. Blankenship performed a physical examination of the

claimant and reviewed the various studies performed on the

claimant, including the MRI, discogram, the myelogram and the

enhanced CT scan. Dr. Blankenship concluded that the claimant did

have a disc protrusion or herniation of the L1-2 disc, along with
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“marked” disc space changes. He also noted that the claimant had

fairly significant changes involving the T12-L1 disc, but no

herniation at this level. It was his further opinion that the

various tests showed the remaining levels of the claimant’s lumbar

spine to be “fairly normal”. Dr. Blankenship concurred that the

physical damage or defect at the L1-2 level was the likely or

probable cause of the claimant’s back and lower extremity

complaints. Although he had some reservation that a portion of

these difficulties might be attributable of the defect at T12-L1,

he clearly did not associate any of the claimant’s complaints to

any physical injury or damage involving the lower portions of her

lumbar spine, particularly the L4-5 area. It was his expert opinion

that the surgical intervention that had been recently recommended,

at the L1-2 level, was appropriate and had a 80 percent chance of

improving the claimant’s complaints. Although Dr. Blankenship

stated that he would accomplish this surgical fusion, by use of a

different procedure, he indicated that this was essentially just a

matter of personal preference between surgeons. Dr. Blankenship

also stated that, based upon the information available to him, it

was his expert medical opinion that the herniated disc at L1-2 was

directly related to the claimant’s initial accidental injury at

work in 2000. He also expressly stated that this opinion was based

on a reasonable degree of medical certainty. Following Dr.

Blankenship’s independent medical evaluation, there was another

hiatus in the claimant’s treatment.
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On March 27, 2008, the claimant underwent the evaluation by

Dr. Earl Peeples that had been requested by the respondent. After

his examination of the claimant and a review of some of her medical

records, Dr. Peeples expressed the opinion that all of the defects

noted at the T12-L1 and L1-2 levels of the claimant’s spine

represented only pre-existing degenerative changes, rather than any

damage from the employment-related accident in 2000. He further

stated that in his opinion there was no definite proof that the

defects at T12-L1 and L1-2 were the source of the claimant’s back

pain and other complaints.  It is his opinion that the discogram

that was performed at the L1-2 level was not an appropriate basis

to conclude that this area is the source of the claimant’s

complaints.  He also concluded that even if the defects noted at

either the T12-L1 or L1-2 level, were the source of the claimant’s

complaints, these defects pre-existed the claimant’s accident and

that there was no documented proof of any additional injury to this

portion of the claimant’s spine in the employment-related accident.

Thus, it was his opinion that the recommended surgical treatment

would only represent treatment for degenerative changes and not the

claimant’s compensable injury. Dr. Peeples also expressed the

opinion that the recommended surgical procedure would likely be of

no benefit in resolving any of the claimant’s complaints,

regardless of their etiology. Finally, he also recommended that,

before any consideration was given to corrective surgery, a

psychological evaluation of the claimant should be performed.  
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In a report, dated April 2, 2008, Dr. Blankenship addressed

the evaluation and report of Dr. Peeples. It is apparent that Dr.

Blankenship was upset by certain portions of Dr. Peeples’ report,

which he felt was critical of his thoroughness and expertise.

However, Dr. Blankenship again made it abundantly clear that it was

his expert medical opinion that the claimant’s difficulties were

compatible with the disc protrusion or herniation at the L1-2 level

and that this defect was the result of the employment-related

accident in 2000.  

The medical record further reflects that two

neuropsychological examinations were performed on the claimant. The

first of these was performed, at Dr. Peeples’ request, by Mr. Gary

Souheaver.  Mr. Souheaver apparently holds a Ph.D in psychology.

This evaluation and testing was performed on April 30, 2008. As a

result, Mr. Souheaver concluded that the claimant was experiencing

a somatization disorder with moderate to severe anxiety and

secondary depression. He further concluded that this combination of

conditions was also producing a mild cognitive disorder.  Mr.

Souheaver expressed no opinion on the potential effect of these

conditions on the recommended medical treatment.

 The second evaluation was performed, at the request of Dr.

Blankenship, by Cara Hartfield.  Ms. Hartfield apparently holds a

Ph.D in clinical psychology.  Her testing and evaluation of the

claimant was performed on June 19, 2008. In her initial report, Ms.

Hartfield opined that the claimant was experiencing a pain disorder

that was associated with both psychological factors and a “medical”
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or physical condition.  She also diagnosed generalized anxiety

disorder. Ms. Hartfield noted, statistically, that patients

suffering from these psychological profiles only had a 15 percent

chance of achieving significant relief after corrective surgery.

However, to improve the potential for successful medical treatment,

she recommended psychological treatment, which was in the form of

cognitive behavioral therapy “to teach (the claimant) ways to

respond to stress and worry and ways that do not intensify her

pain”.  Apparently, this cognitive behavioral therapy was, in fact,

provided. Upon later retesting, Ms. Hartfield noted significant

improvement in the psychological aspect of the claimant’s

condition.  It was her opinion that the claimant’s psychological

condition now had much less impact on the claimant’s level of pain

and that the prognosis for significant pain relief from surgery had

become “good”. 

At this point, another hiatus occurred in the course of the

claimant’s treatment. The medical record shows that the claimant

did not again receive any future medical services until she

returned to Dr. Knox on September 15, 2009.  At that time, Dr. Knox

noted a continuation of the claimant’s back and left leg pain.  On

physical examination, he observed diminished patellar reflexes,

bilaterally with normal reflexes elsewhere. Straight leg raising

was negative and hip maneuvers were performed without difficulty.

He did note that the claimant reported hyperesthesia and

paresthesia in the left upper anterior thigh.  X-rays taken at that

time apparently showed significant disc space changes throughout
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the thoracolumbar junction (T12 through L2).  Again, Dr. Knox

recommended yet another lumbar MRI.  It would appear from the

record that this MRI was not performed.  In his next report, dated

October 8, 2009, Dr. Knox appears to be in a dilemma over whether

the claimant’s difficulties are being caused by the objectively

demonstrated defect at L1-2 or by what Dr. Knox believes to be  a

facet arthropathy at L4-5.  Although Dr. Knox noted this latter

defect to be “rather prominent” on the claimant’s lumbar x-rays,

neither he nor the other examiners had previously mentioned such a

defect.  He further indicated that the claimant’s described

symptoms were clinically consistent with facet syndrome and an L5

dermatonal distribution. On the other hand, he recorded that the

claimant experienced relief of her symptoms, at least temporarily,

after being given a marcaine injection at the L1-2 level. Thus, he

recommended a repeat of the L1-2 marcaine disc space injection and

an L4-5 facet injection, in an attempt to locate the actual area of

physical damage that was causing the claimant’s complaints.

These recommended procedures were subsequently performed by

Dr. Ennis.  In his report of October 19, 2009, Dr. Ennis noted that

the single-level discography at L1-2 again reproduced the

claimant’s subjective symptoms.  He also noted that accompanying x-

rays taken after the injection of the omnipaque into this disc

showed both degeneration of the disc and an actual annular tear. 

     On October 23, 2009, Dr. Ennis noted that the previous

marcaine injection at L1-2, produced indeterminate results.  He

also noted that the claimant’s pain and numbness appeared to be
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consistent with an L3 dermatonal pattern and that the claimant

expressed pain complaints consistent with an L3, L4, L5, and S1

left-sided radiculitis and facet pain.  On that date, Dr. Ennis

performed the facet injection at L4-5 which the claimant related

resulted in “marked improvement” of her pain complaints.

On November 11, 2009, the claimant returned to Dr. Knox. At

that time, Dr. Knox noted that the claimant reported only a 40

percent improvement with the L1-2 marcaine injection, but a 100

percent improvement with the L4-5 facet injection. However, she

also reported that this improvement was only temporary. Based upon

this information, Dr. Knox concluded that the claimant’s complaints

must be due to the facet defect at L4-5 and prescribed a facet

rhizotomy, at this level.

The recommended rhizotomy at L4-5, was performed by Dr. Ennis

on November 24, 2009.  However, according to the claimant’s

testimony, this procedure provided her no relief from her back and

leg complaints and that these complaints have continued to worsen.

   The burden rests upon the claimant to prove by the greater

weight of the credible evidence that the disputed medical services

represent “reasonably necessary medical service” for her

compensable injury, within the meaning of Ark. Code Ann. §11-9-508.

Medical services are “reasonably necessary” when they are

necessitated by or connected with the compensable injury and are

reasonable in light of the potential benefit they offer in

restoring the claimant to as near the preinjury state as the

permanent character of the injury will allow.
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Clearly, as has been previously held, the claimant sustained

some type of physical injury to her lower back in the employment-

related accident on May 1, 2000. However, the nature and extent of

this injury is not so clear.  Throughout the course of treatment

the claimant’s injury has been diagnosed as a strain or sprain of

the lumbar spine, a hip problem, a discal injury, and a facet

irritation. However, the medical record consistently indicates a

psychological component to the claimant’s continuing complaints.

At the time of the previous hearing and Opinion of July 10,

2007, the exact etiology of the claimant’s compensable injury was

clearly in doubt.  However, it was held, at that time, that

sufficient diagnostic testing had been performed to rule out any

disc herniation and nerve impingement at L4-5,, as the cause of the

claimant’s complaints and further diagnostic procedures or

treatment directed toward such a condition was not reasonably

necessary, and these medical services were denied. This finding

would further be relevant in regard  to the subsequent MRI in 2007

and the 2007 L4-5 disc injections of marcaine by Dr. Ennis.      

    However, in the July 10, 2007 Opinion, further testing at the

L4-5 level was found to be “reasonably necessary” to reasonably

insure an accurate diagnosis of the nature and extent of the

claimant’s compensable injury. Appropriate testing, such as a

discogram, SPECT scan, or other tests for other types of injuries

to the L4-5 level of the claimant’s lumbar spine were expressly

authorized.
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Clearly, the Opinion and Order of July 10, 2007,  is res

judicata, in regard to the reasonableness and necessity of the

evaluation and testing by Dr. Blankenship.  The neuropsychological

evaluation that was performed at Dr. Blankenship’s request was not

expressly mentioned in the July 10, 2007 Opinion and Order.

However, I find it to be reasonably necessary. Clearly, both Dr.

Blankenship and Dr. Peeples recognized the necessity for this

testing.  

I further find that the subsequent psychological treatment

provided by Ms. Hartsfield was also reasonably necessary. Clearly,

the evidence shows that the claimant’s psychological difficulties

were having an adverse effect on any medical treatment of the

compensable injury. To this extent, this psychological treatment

was “connected to the compensable injury” even though the

psychological condition, itself, may not have been in any way

causally related to the compensable injury.  Further, this

psychological treatment offered a reasonable expectation of

increasing the potential for success in medical treatment of eh

claimant’s compensable physical injury.

It is my opinion that the single-level discogram at L4-5,

which was also performed by Dr. Ennis on July 13, 2007, and the

subsequent lumbar myelogram on September 25, 2007, were reasonable

and necessary to insure an accurate determination of the nature and

extent of the claimant’s compensable injury. Thus, the respondent

would be liable for the expense of this testing, subject to the

medical fee schedule.  
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After consideration of the evidence presented, including the

results of this subsequent testing, I find that the greater weight

of the credible evidence fails to show that the employment accident

of May 1, 2000, resulted in any physical injury or damage to the

L4-5 disc to her vertebra, at that level.  Although some question

has been raised concerning the validity of the single-level

discogram at the L4-5 level, I would note that this test is clearly

valid and objective to the extent that the x-rays that were taken

after the injection of omnipaque during this procedure showed no

abnormality of any type or nature, traumatic or otherwise to the

L4-5 disc. The results of these subsequent tests are consistent

with the claimant’s previously MRI and EMG/NCV. Thus, the

claimant’s low back and leg complaints are not the result of any

physical injury to the is portion of the claimant’s spine.

After this testing, even Dr. Knox conceded that there was no

objective evidence of any injury or damage to the L4-5 disc or any

neurological impingement at the level. However, he subsequently

attributed the claimant’s continuing complaints to abnormalities

that he noted on x-rays, in the form of deterioration of the facets

or articular surfaces of the vertebra at the L4-5 level. He appears

to have based this opinion solely on the subjective finding that

the claimant reported temporary relief of her symptoms, after

receiving a facet injection and perceived abnormalities on plain x-

rays. Apparently, he overlooks the fact that the claimant has

reported the same relief, after she has been injected essentially

anywhere in her back. Further, it would appear that any facet
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defect of the L4 and L5 vertebra, as the source of the claimant’s

complaints, has been totally eliminated by the complete failure of

the rhizotomy or facet denervation that was performed by Dr. Ennis

on November 24, 2009. Again, the claimant initially reported marked

improvement in her pain, following the rhizotomy, but subsequently

testified that this procedure had been totally unsuccessful. Unlike

the marcaine injections, the effects of a rhizotomy would not “wear

off”, as this procedure results in the permanent destruction of the

nerve pathways.

Even if the claimant’s complaints had been related to facet

abnormalities of the L4 and L5 vertebra, as was diagnosed by Dr.

Knox, these abnormalities have not been shown to be causally

related to the employment accident of May 1, 2000.  The type of

changes noted by Dr. Knox are degenerative in nature and evolve

over time, as a part of the aging process. I would also note that

neither Dr. Knox nor any other physicians in any way attributed

these facet changes to the claimant’s employment-related accident

of May 1, 2000.

In summary, I find that, following the single-level discogram

at L4-5, on July 13, 2007, and the myelogram with an accompanying

enhanced CT scan, on September 25, 2007, the L4-5 level of the

claimant’s lumbar spine had been sufficiently evaluated and tested

to accurately determine if this portion of her spine had been

injured in the employment accident of May 1, 2000.  Further, I find

that the greater weight of the credible evidence failed to

establish that the claimant sustained any physical injury or damage
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to this portion of her spine in this employment accident. Thus, any

medical services directed toward the evaluation or treatment of the

L4-5 area of the claimant’s spine, after September 25, 2007, would

not represent “reasonably necessary medical services”, under Ark.

Code Ann. §11-9-508, and the respondent would not be liable for the

expense incurred as a result of such services.

There remains the medical services that have been provided and

recommended to the claimant for  objectively demonstrated physical

damage or defects involving the T12-L1 and L1-2 intervertebral

discs.  These defects were first noted in the MRI study of June 1,

2000. 

 Dr. Peeples did not state any express opinion on whether

these defects or damage were playing any role in causing the

claimant’s continuing symptoms and complaints.  However, he did

opine that these defects were merely “degenerative changes” and

“pre-existed” the claimant’s employment-related accident. 

 Dr. Knox has vacillated between the opinion that these

defects or physical damage were merely incidental findings that

were unrelated to the claimant’s symptoms and complaints and the

opinion these defects or physical damage, at least at the L1-2

level, was the cause of the claimant’s symptoms and complaints.  He

does not specifically address the question of the existence of a

causal relationship between these defects or damage and the

employment injury of May 1, 2000. 

Dr. Blankenship opined that these defects or physical damage,

particularly at the L1-2 level, are consistent with and likely a
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cause of the claimant’s continuing symptoms and complaints. Dr.

Blankenship further expressly stated that it was his expert opinion

that the claimant’s employment-related accident of May 1, 2000, was

the likely or probable cause of the herniation or discal damage to

the L1-2 disc. 

After consideration of the evidence presented, I find that the

greater weight of the evidence establishes that the objectively

shown physical damage to the claimant’s L1-2 intervertebral disc

was likely or probably caused by the employment-related accident on

May 1, 2000.  Thus, any reasonably necessary medical services

directed toward the evaluation or treatment of this physical damage

would fall under the provisions of Ark. Code Ann. §11-9-508.

In reaching this decision, I am aware that Dr. Peeples has

opined that this damage is only degenerative changes that pre-

existed the employment accident of May 1, 2000.  However, I find

that the opinion on the cause of this damage that was expressed by

Dr. Blankenship, in his report of December 4, 2007, to be entitled

to the greater weight and credit.

First, I find that Dr. Blankenship has greater expertise in

the area of medicine that would be involved in the diagnosis and

treatment of spinal injuries and conditions.  Dr. Blankenship is a

practicing board-certified neurosurgeon with many years experience.

Dr. Peeples is a board-certified orthopaedic surgeon, who practiced

a wide range of general orthopaedic surgery. However, for several

years his practice has consisted of only performing evaluations. 

 Secondly, I find that Dr. Blankenship is a far more objective
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and impartial witness. He is not the claimant’s treating physician

and has absolutely no interest in the outcome of this case. On the

other hand, a majority of Dr. Peeples’ practice appears to be

directed toward providing respondents with medical opinions on

causation and appropriate medical treatment. I have never seen a

report from Dr. Peeples where he was acting as the respondents’

medical expert, that was not supportive of the respondents’

position.

Finally, I find that the opinion of Dr. Blankenship on

causation is more supported by the other evidence presented. The

previous MRIs showed a more focal disc herniation protrusion at L1-

2 on the right side, rather than a generalized bulge, starting with

the MRI on June 1, 2000. The enhanced CT scan on September 25,

2007, showed an abnormality at L1-2 that could be a free disc

fragment. The single-level discograms of the L1-2 disc, on October

1, 2007 and October 19, 2009, also revealed a disruption or actual

tear of the annulus of the L1-2 disc.

Such discal damage is generally accepted as resulting from a

specific episode of trauma, rather than degenerative in nature.

Based upon the foregoing finding, any medical services

provided the claimant for evaluation or treatment of the

objectively demonstrated physical damage to the L1-2 disc would

clearly be necessitated by or connected with the claimant’s

compensable injury. However, it is still necessary that the medical

services provided be reasonable in light of their potential to

accomplish some beneficial purpose.
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The medical record shows that the only services actually

received by the claimant, after July of 2007, which were directed

toward the evaluation and/or treatment of the L1-2 damage, consist

of the September 27, 2007 evaluation by Dr. Knox, the October 1,

2007 evaluation and treatment by Dr. Ennis, the October 16, 2007

follow up visit with Dr. Knox, the September 15, 2009 evaluation by

Dr. Knox, the October 8, 2009 evaluation by Dr. Knox, the October

19, 2009 evaluation and treatment by Dr. Ennis, and the November

11, 2009 follow up visit with Dr. Knox. The medical services

provided by these physicians on the foregoing occasions are of a

type and duration widely recognized and employed by the general

medical community as appropriate for the evaluation and treatment

of discal injuries, such as that experienced by the claimant.

Therefore, I find that the respondent is liable for the

expense of these medical services, under the provisions of Ark.

Code Ann. §11-9-508. This liability is subject to the medical fee

schedule.

In regard to the medical services previously recommended by

Dr. Knox and Dr. Blankenship for the claimant’s L1-2 disc

herniation (i.e. surgical intervention), I am not certain from the

evidence presented that this treatment is still recommended. In his

latest reports, Dr. Knox seems to have abandoned his recommendation

for surgery at this level. This action appears to be based upon the

lack of relief provided by the last disc injection at this level

and by the claimant’s report that more relief of her symptoms was

provided by the facet injection at L4-5. As this information was
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apparently sufficient to cause Dr. Knox to change his opinion of

the potential for benefits of surgery at the L1-2 level, it could

also be sufficient to cause Dr. Blankenship to change his mind.

Regardless, at the present time, the greater weight of the evidence

presented simply fails to show that this previously recommended

treatment has a reasonable expectation of providing any benefit in

returning the claimant to more near her preinjury state. Thus, I

cannot find that this previously recommended medical service is

reasonably necessary, at the present time.

III. TEMPORARY TOTAL DISABILITY BENEFITS

The final issue to be addressed concerns the claimant’s

entitlement to temporary total disability benefits from April 10,

2006 through a date yet to be determined. In order to be entitled

to such benefits, the claimant must prove that she has remained

within her healing period from the effects of her compensable

lumbar injury from April 10, 2006 through a date yet to be

determined. She must further prove that during this same time she

has also remained totally disabled from regular gainful employment,

as a result of the effects of her compensable injury. 

The issue of the duration of the healing period, is a medical

question, which must be resolved on the basis of the greater weight

of the medical evidence presented. The Act defines the healing

period as the period of time necessary for healing of the actual

physical damage caused by the compensable injury. Once this

underlying physical damage has resolved, or at least stabilized, at

a level where nothing further in the way of time or medical
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treatment offers a reasonable expectation of improvement, then the

healing period has ended. The mere continuation of chronic

symptoms, even though they may require medical services, is not

sufficient, in and of itself, to extend the healing period. 

The medical evidence shows that the claimant has undergone

extensive evaluations by a number of physicians. These physicians

have given various diagnoses of the nature of the claimant’s actual

compensable physical injury. The claimant has also undergone

exhaustive testing to establish the nature and extent of her

compensable injury. Further, she has received essentially every

type of conservative treatment modality generally recognized and

employed for the treatment of spinal injuries.

It would be reasonable and logical to expect that any actual

physical damage to the claimant’s lumbar spine, which may have been

produced by the employment-related accident of May 1, 2000, would

have resolved or at least stabilized by April 10, 2006, almost six

years later.  The fact that the extensive testing on the claimant

over the past ten years shows no significant change in the

objectively demonstrated physical damage or defects, which involve

the claimant’s lumbar spine would support this conclusion. The lack

of any significant change in the claimant’s subjective symptoms and

complaints throughout this period would also support this

conclusion. Thus, it is my opinion that any actual physical damage,

which was caused by the claimant’s employment-related injury of May

1, 2000, had stabilized by April 10, 2006.  
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However, there remains the question of whether this level of

stabilization has a reasonable expectation of improvement with

further time or additional medical treatment. As previously noted,

the claimant’s testimony indicates that none of the medical

treatment that she has actually received after April 10, 2006, has

been of any benefit in reducing her symptoms and complaints or in

reducing her limitations, and the extensive testing performed on

the claimant also shows that the medical services that the claimant

has received, since April 10, 2006, has not resulted in any

beneficial change in the nature and magnitude of the objectively

demonstrated physical damage to the claimant’s lumbar spine. There

is simply no reason to believe that more time and more conservative

treatment would have any other result.

There remains the matter of the corrective surgery at the L1-2

level, that has previously been recommended by Dr. Knox and Dr.

Blankenship. Based on the evidence presented, it is impossible to

determine, at this time, whether such medical treatment would have

a reasonable expectation of improving the actual physical damage

caused by the claimant’s compensable injury. As previously stated,

the apparent failure of the last injection into this disc has cast

some doubt on the potential benefit of surgical intervention. More

importantly, it cannot be determined from the current record

whether this surgical procedure even continues to be recommended.

In summary, I find that the claimant has failed to prove by

the greater weight of the credible medical evidence, that she has

continued within her healing period from the effects of her
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compensable lumbar injury, after April 10, 2006. This failure would

prevent an award of the temporary total disability benefits that

she now seeks.

In reaching this decision, I am aware that Dr. Knox had

stated, in his report of May 16, 2006, that it was his opinion that

the claimant had not achieved MMI (maximum medical improvement).

However, it is apparent that Dr. Knox based this opinion primarily

on the claimant’s continuing subjective extensive complaints and

the crepitus and muscle spasms that he noted in his April 10, 2006

physical examination. It also appears based on his overly

optimistic belief that further medical treatment would be

beneficial in alleviating or reducing both of these subjective and

objective symptoms. Not unexpectedly, the evidence shows that the

further conservative treatment modalities that he provided had the

same lack of success, as the similar conservative treatment

modalities that had been provided to the claimant prior to April

10, 2006.  I simply do not find this opinion of Dr. Knox to be

controlling. Rather, it is my opinion that the overall record

establishes that the actual physical damage caused by the

claimant’s compensable injury had stabilized and that her

continuing symptoms and complaints, both subjective and objective,

had become chronic by April 10, 2006.  

In order to be entitled to the temporary total disability

benefits that she now seeks, the claimant must also show that,

during this time her compensable injury caused her to be totally

disabled from all forms of regular gainful employment, for which
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she would otherwise be qualified. The record reveals that, prior to

April 10, 2006, the claimant had  been released to light or limited

duty employment and had, in fact, actually returned to such

employment for a substantial period of time. Essentially, the only

evidence presented by the claimant to prove actual total

disability, on and after April 10, 2006, is her own testimony.

I recognize that, in his report of December 13, 2006, Dr. Knox

stated that the claimant could not work in any capacity. However,

he also clearly indicated that this inability was based solely on

the claimant’s subjective complaints of severe pain.

After consideration of all the evidence presented, I find that

the claimant’s statements, which concern the magnitude of her

subjective symptoms and her resulting limitations, are not

sufficiently credible to constitute a preponderance of the

evidence.  The record shows that throughout this period the

claimant was struggling with other problems, many of which were

psychological in nature, that have not been shown to be related to

the compensable injury. These problems would have also adversely

effected the claimant’s ability to work.  Further, the claimant’s

description of the magnitude of her subjective symptoms and

limitations clearly far exceed those normally expected from

individuals with the claimant’s objective findings.

Therefore, I find that the claimant has also failed to prove

by the greater weight of the credible evidence that, on and after

April 10, 2006, she continued to be rendered totally disabled from

regular gainful employment by the effects of her compensable lumbar
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injury.  This would also prevent the claimant from being entitled

to temporary total disability been during this period.

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. On May 1, 2000,  the relationship of employee-self

insured employer-third party administrator existed

between the parties.

3. On May 1, 2000,  the claimant earned wages sufficient to

entitle her to weekly compensation benefits of $394.00

for total disability and $296.00 for permanent partial

disability.

4. On May 1, 2000, the claimant sustained a compensable

injury to her lumbar spine.

5. The issue of liability for the medical services provided

to the claimant, by and at the direction of Dr. James

Blankenship, for the evaluation of the claimant’s lumbar

difficulties was established by the prior final Opinion

and Order of July 10, 2007. This determination is res

judicata and the respondent is liable for the expense of

the evaluation by Dr. Blankenship, subject to the medical

fee schedule.

6. The psychological evaluation and treatment provided to

the claimant by Ms. Hartfield, constitutes reasonably

necessary medical services for the claimant’s compensable

injury, under Ark. Code Ann. §11-9-508. Such medical
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services have been proven to be connected with the

claimant’s compensable physical injury and had a

reasonable expectation of being of benefit in returning

the claimant to more near her preinjury state. Thus, the

respondent is liable for the expense of this evaluation

and treatment subject to the medical fee schedule.

7. The following medical services provided to the claimant

by and at the direction of Dr. Luke Knox constitute

reasonably necessary medical services, under Ark. Code

Ann. §11-9-508: the evaluation of Dr. Knox on June 19,

2007, the evaluation of Dr. Knox on June 2, 2007, the

evaluation of Dr. Knox on September 10, 2007, the lumbar

myelogram with accompanying enhanced CT scan that was

performed by Dr. Knox on September 25, 2007, the

evaluation of Dr. Knox on September 27, 2007, the

evaluation by Dr. Knox on October 16, 2007, the

evaluation of Dr. Knox on September 15, 2009, the

evaluation of Dr. Knox on October 8, 2009, and the

evaluation of Dr. Knox on November 11, 2009. The evidence

proves that these medical services were necessitated by

or connected with the claimant’s compensable lumbar

injury and were medically appropriate and had a

reasonable expectation of assisting the claimant to more

near her preinjury state. Thus, the respondent is liable

for the expense of these medical services, subject to the

medical fee schedule.  However, the respondent is not
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liable for the expense of any additional lumbar MRIs that

were ordered by Dr. Knox during this period. These tests

would appear to be merely duplicative and unnecessary.

8. The medical services provided to the claimant by Dr.

Jarrod Ennis on July 13, 2007, October 1, 2007, and

October 19, 2009, represent reasonably necessary medical

services for the claimant’s compensable lumbar injury,

under Ark. Code Ann. §11-9-508. Specifically, these

services were necessitated by or connected with the

claimant’s lumbar injury and had a reasonable expectation

of assisting in the accurate diagnosis of the nature and

extent of the compensable injury or reducing the

detrimental effects of the compensable injury. However,

the medical services provided the claimant by Dr. Ennis

on October 23, 2009 and November 24, 2009, have not been

proven to represent reasonably necessary medical services

for the claimant’s compensable lumbar injury, under Ark.

Code Ann. §11-9-508. Specifically, the greater weight of

the credible evidence fails to prove that these medical

services were necessitated by or connected with the

claimant’s compensable lumbar injury. Thus, the

respondent is liable for the expense incurred for the

medical services provided to the claimant by Dr. Ennis on

July 13, 2007, October 1, 2007, and October 19, 2007, and

are not liable for the medical services provided to the

claimant by Dr. Ennis on October 23, 2009 and November
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24, 2009. This liability is subject to the medical fee

schedule.

9. Although the issue indicates that it also involves

medical services provided to the claimant by Dr. John

Swicegood (a partner of Dr. Ennis), the record fails to

reveal that Dr. Swicegood has provided the claimant with

any medical services.

10. The claimant has failed to prove that she has been

rendered temporarily totally disabled, as a result of the

effects of her compensable injury, on and after April 10,

2006.

11. The respondent has controverted the claimant’s

entitlement to any additional medical services after July

of 2007, and any temporary total disability benefits

after April 10, 2006.

12. As no controverted benefits have herein been awarded to

the claimant, no controverted attorney’s fee can be

awarded to the claimant’s attorney.

ORDER

The respondent shall be liable for the expense of the

additionally reasonably necessary medical services previously

identified in the Findings of Fact & Conclusions of Law section of

this Opinion.  This liability is subject to the Commission’s

medical fee schedule.
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For the reasons heretofore set forth in this Opinion, the

claimant’s request for temporary total disability benefits from

April 10, 2006 through a date yet to be determined, must be denied.

All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.  

                                            
         MICHAEL L. ELLIG
      Administrative Law Judge       


