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STATEMENT OF THE CASE

A hearing was held in the above styled claim on November 30,

2009, in Springdale, Arkansas. The deposition of the claimant was

taken on June 24, 2009, and was admitted as Respondent’s Exhibit

No. 2 to the hearing.

A pre-hearing order was entered in this case on May 4, 2009.

This pre-hearing order set out the stipulations offered by the

parties and outlined the issues to be litigated and resolved at the

present time.  Prior to the commencement of the hearing, extensive

changes were made in regard to the stipulations and issues.  A copy

of this pre-hearing order, with the appropriate amendments noted

thereon, was made Commission’s Exhibit No. 1 to the hearing.

Initially, no stipulations were agreed upon by the parties.

However, prior to the hearing, the parties announced that they

could agree that on January 20, 2009, the relationship of employee-

uninsured employer existed between the parties and that this

employee-employer relationship constituted an employment
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relationship covered by the provisions of the Act. The parties

further announced that they could agree that the appropriate weekly

compensation rates would be $295.00 for total disability and

$221.00 for permanent partial disability. They further agreed that

medical expenses incurred for the claimant’s alleged compensable

injury, through March 17, 2009, had or would be paid by the

respondent.

The entry of these stipulations caused a number of the

previously identified issues to become moot.  The issue of

applicability of the Shipper’s Transport doctrine, was also

withdrawn by the respondent, prior to the commencement of the

hearing. Therefore, by agreement of the parties, the only remaining

issues are:

1.Whether the claimant sustained a compensable

injury to his head, thoracic spine, and lumbar

spine, in a specific employment-related

incident on January 20, 2009.

2. The claimant’s entitlement to medical

services, temporary total disability benefits

from January 21, 2009 through a date yet to be

determined, and appropriate attorney’s fees.

In regard to these issues, the claimant contends:

“On January 20, 2009, the claimant injured his
back, lumbar and thoracic, and trouble with
his vision when he fell at work.” 
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In regard to these issues, the respondent contends:

1. Claimant did not sustain a “compensable

injury” as defined by our Legislature on the

accident date in question.

2. Any medical problems claimant may have had

pre-existed his alleged compensable injury.

3. Alternatively, all appropriate benefits due

claimant have already been paid.

 DISCUSSION

I. COMPENSABILITY

The central issue to be addressed is whether the claimant

sustained “compensable injuries” to his head, thoracic spine, and

lumbar spine in a specific employment-related incident on January

20, 2009. The burden rests upon the claimant to prove all of the

facts necessary to establish the compensability of these various

alleged injuries.

The claimant must first satisfy the statutory requirements for

a “compensable injury” that are contained in Ark. Code Ann. §11-9-

102(4)(D).  This subsection requires that the claimant prove by

medical evidence the actual existence of physical injury or damage

to his head, thoracic spine, and lumbar spine, which he had alleged

to be compensable.  

The initial medical records of Carolyn Nutter, a certified

physician’s assistant, shows that the claimant was seen on January

21, 2009.  At that time, she was complaining of vomiting,

disorientation, dizziness, lumbar pain, upper thoracic pain, and
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left shoulder pain. In her physical examination, Ms. Nutter, noted

pain and mild swelling in the left periorbital area of the head,

posterior thoracic pain with palpitation, pain in the lumbar spine

with ecchymosis (bruising), and pain in the left shoulder on range

of motion. X-rays, which were taken at that time, were interpreted

as showing no acute or recent changes in the spine or chest. On the

basis of these findings, Ms. Nutter diagnosed strains of the lumbar

and thoracic spine, a facial contusion, and head trauma. She

recommended a CT scan of the claimant’s brain, left sinus, and left

shoulder, blood work, and an orthopaedic consultation.  

The claimant was subsequently seen by Ms.  Nutter on February

2, 2009, February 16, 2009, February 18, 2009, and March 2, 2009.

During this period, Ms. Nutter’s diagnosis of the claimant’s

complaints appear to have remained unchanged from her original

diagnosis.

On March 16, 2009, the claimant was seen, at the respondent’s

direction, by Daniel Briley, also a physician’s assistant. X-rays

of the claimant’s back, which were taken at that time, were

interpreted as being within normal limits. On clinical examination,

Mr. Briley observed tenderness to palpitation over the T8 vertebra

on the right, a slight amount of swelling on the left side of the

lumbar spine at approximately the L4 through S1 levels, and

slightly hyperactive reflexes on the left side compared to the

right. Mr. Briley simply diagnosed the claimant’s difficulties as

“low back pain”. He, too, recommended a CT scan of the claimant’s

lumbar spine.  
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The CT scan, which had been recommended by both Ms. Nutter and

Mr. Briley was performed at Clearvue Medical Imaging in Lowell,

Arkansas, on March 16,2009. This test was interpreted by Dr. David

Harshfield, a radiologist, as showing:

“Pathoanatomy: 

1. L5-S1 spondylostenosis due to degenerative

retrolisthesis of L5 accompanied by

preferential loss of rightward disc space

height and asymmetric rightward spondylotic

disc displacement. The constellation of

findings results in narrowing of the right

preforaminal space accompanied by moderate to

high-grade biforaminal narrowing, also greater

on the right.

2. L4-5 rightward disc displacement resulting

in moderate asymmetric encroachment upon the

right preforaminal space accompanied by

moderate biforaminal narrowing, slightly

greater on the right.” (Dr. Harshfield also

noted an incidental finding involving the

claimant’s left renal vein, which would have

no bearing on the present matter).

    On March 30, 2009, the claimant was again seen by Ms. Nutter.

At that time, her physical examination revealed diminished deep

tendon reflexes on the right that were symmetrical.  Her diagnosis

was degenerative disc disease with disc displacement that was not
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resolved (the initial report indicated “resolved lumbar

degenerative disc disease with disc displacement, which was

subsequently corrected on that same date to indicate that the

degenerative disc disease with displacement was not resolved).

It appears from a second notation made by Ms. Nutter, also

dated March 30, 2009, that the claimant had been referred to Dr.

Luke Knox, a neurosurgeon.  However, this neurosurgical evaluation

has ever been performed.

 The claimant was subsequently seen on April 20, 2009 and

September 3, 2009, at the emergency room of Washington Regional

Medical Center.  The apparent purpose for both of these visits was

to obtain refills of the medications previously prescribed to the

claimant by Ms. Nutter. On both of these visits, only a rather

generalized diagnosis of “lower back pain” was made.  The only

“objective findings” noted, during these visits consisted of

degenerative disc and facet changes that were observed on x-ray.

After consideration of the foregoing medical evidence, I find

this medical evidence sufficient to establish the actual existence

of physical injuries to the claimant’s lumbar spine, thoracic

spine, and face or head. However, only the injuries to the

claimant’s lumbar spine and face or head are supported by

“objective findings”, as that term is defined by Ark. Code Ann.

§11-9-102(16)(A)(i).

 For the claimant’s lumbar spine, these objective findings

consist of the observation of ecchymosis or bruising in the lumbar

area, muscle spasms in the lumbar area, and swelling in the lumbar
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area, together with various anatomical defects in the lumbar area,

shown on plain x-ray and CT scans. The existence of the injury to

the claimant’s face or head is supported by the independent

observation of cuts or abrasions and mild swelling in the left

periorbital area. 

 Thus, the claimant has satisfied the statutory requirement of

Ark. Code Ann. §11-9-102(4)(D) in regard to the alleged injuries to

his lumbar spine and face or head.  However, he has failed to

satisfy the requirements of this subsection for the alleged injury

to his thoracic spine. 

Next, the claimant must prove that his alleged compensable

injuries to his lumbar spine and face or head satisfies the

definitional requirements for a “compensable injury” that are

contained in Ark. Code Ann. §11-9-102(4)(A)(i).  These definitional

requirements are:

(1) The injury must arise out and occur in

the course of the employment.

(2) The injury must be caused by a specific

incident.

(3) The injury must be identifiable by time

and place of occurrence.

(4) The injury must cause internal or

external physical harm to the body.

(5) The injury must require medical services

or result in disability.
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There is no doubt that the claimant was involved in a specific

employment-related accident, while he was performing his assigned

employment duties for this respondent on January 20, 2009. All of

the evidence presented proves that the claimant fell from the

fender or frame work of a low bed trailer and landed on the ground.

He subsequently fell again, when he attempted to get up, striking

his face and head on the ground.  The only differences in the

description of the incident ( between the testimony of the claimant

and the testimony of David Renfro, the respondent’s witness)

involved the portion of the claimant’s body that initially struck

the ground and the surface on which the claimant landed.  The

claimant testified that he  initially landed on his “lower back”,

and Mr. Renfro testified that the claimant initially landed on his

“butt”.  The claimant testified that he landed each time on

“pavement”.  Mr. Renfro testified that the claimant initially

landed on “dirt or sand”, and, when he subsequently fell forward on

to his face or head, he landed in “gravel”.  In the accident or

injury report, which was completed by Mr. Renfro on January 20,

2009, the description given of the claimant’s fall more closely

resembled the description contained in the testimony of the

claimant.  

All of the evidence presented clearly establishes that the

claimant sustained a compensable jury to his face/head, in this

employment-related incident of January 20, 2009.  The claimant’s

testimony indicated that he hit his face/head in this incident.

The testimony of the respondent’s witness, David Renfro, indicated
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that the claimant struck his face/head in this incident.  Mr.

Renfro testified that he observed the presence of cuts to the

claimant’s face/head immediately after the claimant struck his

face/head. The initial medical reports also recorded observations

of swelling to this portion of the claimant’s body the day after

the fall.  Thus, I find that the claimant has satisfied the first

three definitional requirements of Ark. Code Ann. §11-9-

102(4)(A)(i), in regard to the alleged compensable injury to his

face/head.

The documented presence of lacerations or “cuts” and swelling

involving the claimant’s face/head is sufficient to prove that this

injury  resulted in both external and internal physical harm to the

affected portion of the claimant’s body.  Thus, the fourth

definitional requirement of Ark. Code Ann. §11-9-102(4)(A)(i) has

been satisfied, in regard to the injury to the claimant’s

face/head.

The objectively demonstrated cuts and swelling of the

claimant’s face/head, together with the symptoms described in the

claimant’s testimony are sufficient to prove that medical services

(at least, in the form of an examination or evaluation to ascertain

the nature or extent of the injury) were medically appropriate and

reasonably required.  Thus, the claimant has satisfied the final

definitional requirement of Ark. Code Ann. §11-9-102(4)(A)(i) in

regard to his face/head injury.  

In regard to the claimant’s alleged low back injury, the

claimant conceded that in 2005, he had also experienced an
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employment-related fall, while employed for Tyson Foods.  This fall

had also resulted in an injury to his low back.  Further, there is

no doubt from the medical evidence presented that the claimant had

significant defects involving his lumbar spine, even before this

previous employment-related injury.  However, these facts, in and

of themselves, do not prevent a subsequent employment-related

injury to this portion of the claimant’s body.  In fact, this pre-

existing damage or defects could even make the claimant more

susceptible to subsequent injury to this damaged and weakened

portion of his anatomy.  

The actual mechanics of the January 20, 2009 employment-

related fall would unquestionably produce in stress and trauma on

the claimant’s lumbar spine, regardless of whether he initially

landed on the “lower part of his back” or his “butt”.  In fact,

landing on his butt would be the more stressful on his lumbar

discs. 

The claimant’s testimony that he had not experienced any

difficulties with his lower back for a substantial period of time

prior to the January 20, 2009 fall, but experienced substantial

difficulties within a short period of time following this fall, is

clearly supported by the other evidence presented.  The record

reveals that the claimant had been employed for a period of time at

George’s and Cargill’s, prior to his employment with this

respondent.  Both of these positions required the claimant to be on

his feet for extended periods and perform some strenuous lifting

activities.  The claimant had also been employed by the respondent



Cienfuegos-Mendoza -11-

for almost a year, prior to his fall, and had been performing

employment activities that required prolonged standing or walking,

bending and twisting, climbing, and frequent heavy lifting.  Yet,

there is no indication that, throughout this entire period the

claimant experienced any difficulties performing these activities,

made any complaints with his low back, or sought any medical

treatment for low back difficulties. The record reveals that the

claimant timely reported the onset of difficulties with his low

back to the respondent and requested medical treatment.  The

claimant’s testimony concerning the onset of this new episode of

difficulties with his lower back is supported by objective evidence

of a recent or acute injury to this portion of his body (i.e.

ecchymosis or bruising observed by Ms. Nutter, on January 21,

2009). 

After consideration of all the evidence presented, I find that

the greater weight of the credible evidence establishes that the

employment-related incident or accident of January 20, 2009, caused

a physical injury to the claimant’s low back or lumbar spine. 

Thus, the claimant has satisfied the first three definitional

requirements of Ark. Code Ann. §11-9-102(4)(A)(i), in regard to the

alleged compensable injury to his lower back.  

The claimant’s description of the nature and magnitude of his

low back symptoms, when coupled with the objectively documented

ecchymosis or bruising to this area, is sufficient to prove that

the physical injury to his lower back, which was caused by the

employment-related fall of January 20, 2009, resulted in internal
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physical harm to the claimant’s body. This same evidence is also

sufficient to prove that this physical injury reasonably required

medical services both diagnostic and therapeutic.  Thus, the

claimant has satisfied the final two definitional requirements for

a “compensable injury”, under Ark. Code Ann. §11-9-102(4)(A)(i). 

In summary, I find that the claimant has proven by the greater

weight of the credible evidence that, on January 20, 2009, he

sustained “compensable injuries” to his face/head and lower back.

I recognize that it may be impossible, from the current record to

determine within any degree of medical certainty, the full nature

and extent of these compensable injuries. However, this is not a

necessary requirement in order to establish compensability.  

II. MEDICAL SERVICES

The next issue to be addressed is the issue of “reasonably

necessary medical services”.  The burden rests upon the claimant to

prove that the disputed  medical services would be “reasonably

necessary” for his compensable injury.

In order to be “reasonably necessary”, the medical services

must first be necessitated by or connected with the compensable

injury.  Secondly, the medical services must also be reasonable, in

light of the potential benefit that the services offer in returning

the claimant to as near the preinjury state as the permanent

character of the injury will allow.

From the stipulations, it appears that the respondent has

accepted liability for the medical services provided to the

claimant by and at the direction of Carolyn Nutter and Daniel
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Briley, including the CT scan that was performed at the request of

Mr. Briley on March 17, 2009.  All of these medical services were

provided at the express insistence or direction of the respondent.

Therefore, the respondent would be obligated for the expense of

these services, regardless of whether or not such medical services

were “reasonably necessary”, under Ark. Code Ann. §11-9-508.  

The medical record shows that, after March 17, 2009, the

claimant has only received limited medical services. These consist

of a follow up visit with Ms. Nutter on March 30, 2009, and two

visits to Washington Regional Medical Center emergency room on

April 20, 2009 and September 3, 2009.

A review of the medical record reflects that the claimant’s

visit with Ms. Nutter, on March 30, 2009, was a scheduled follow up

evaluation for his continuing lower back and radicular

difficulties. At the time of this visit, Ms. Nutter performed a

physical examination of the claimant that she interpreted as

showing diminished deep tendon reflexes on the right.  Curiously,

in a physical examination that was performed by Mr. Briley, on

March 16, 2009, he indicated that the claimant had hyperactive

reflexes on the left (when compared to the right). It may well be

that both Ms. Nutter and Mr. Briley observed the same abnormality

in the claimant’s lower extremity reflexes, with Mr. Briley

concluding that the right reflexes were normal and the left

reflexes were increased or “hyperactive” and Ms. Nutter concluding

that the claimant’s left reflexes were normal and the right

reflexes were “diminished” or hypoactive.  At the time of this
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visit, Ms. Nutter continued the claimant’s conservative treatment

regimen and again referred the claimant for an evaluation to Dr.

Knox.  In her report of March 30, 2009, Ms. Nutter initially stated

that the claimant’s continuing difficulties represented “resolved”

lumbar degenerative disc disease with disc displacement.  However,

she later amended her assessment or diagnosis, in the same report,

to reflect degenerative disc disease with disc displacement that

“was not resolved”.  Thus, correcting what was obviously  merely a

clerical error.  

The services provided to the claimant by Ms. Nutter, during

the March 30, 2009 visit, were clearly necessitated by or connected

with the compensable lower back injury of January 20, 2009. The

type of services provided to the claimant by Ms. Nutter were of a

nature widely recognized and employed by the general medical

community for the treatment of back injuries, such as that

experienced by the claimant on January 20, 2009. Thus, I find that

these services would represent “reasonably necessary medical

services” under Ark. Code Ann. §11-9-508.  Pursuant to the

provisions of this section, the respondent is liable for the

expense of these services, subject to the medical fee schedule.

In her report of March 30, 2009, Ms. Nutter  also again

recommended that the claimant be evaluated by Dr. Luke Knox.  Dr.

Knox is a neurosurgeon with extensive expertise in the diagnosis

and treatment of back injuries and conditions. In light of the

claimant’s continuing complaints and objective findings, an

evaluation by a medical expert in the area of back injuries (such
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as a neurosurgeon or orthopaedic surgeon) would be medically

appropriate and standard medical practice.  I would also note that

in the present case, the only medical evaluations the claimant has

been able to receive for his lumbar and radicular difficulties have

been at the hands of nurse practitioners or physicians assistants

and cursory evaluations at emergency rooms.  While I do not mean to

be critical of the efforts of any of these individuals, they

clearly are not experts in the diagnosis or treatment of back

injuries. 

After consideration of all the evidence presented, I find that

the recommended evaluation of the claimant by Dr. Knox is

reasonably necessary to accurately determine the nature and extent

of the claimant’s compensable lumbar injury and to formulate and

provide the necessary program of treatment for this injury.

Therefore, these medical services would represent a reasonably

necessary medical service for the claimant’s compensable back

injury, under Ark. Code Ann. §11-9-508.  Pursuant to the provisions

of this subsection, the respondent would also be liable for the

expense of this evaluation, subject to the medical fee schedule.

Next, is the matter of the medical services provided to the

claimant at the emergency room of Washington Regional Medical

Center on April 20, 2009, and September 3, 2009.  The avowed

purpose of these two emergency room visits was to obtain continuing

medication that had previously been prescribed for the treatment of

the claimant’s compensable low back injury by Ms. Nutter. This

method was the most expedient avenue available to the claimant,
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after the respondent ceased providing the claimant with treatment

by Ms. Nutter or any other medical provider. Obviously, the

physicians who examined the claimant at the emergency room were of

the opinion that there was sufficient medical justification to

prescribe narcotic pain medication, anti-inflammatories, and muscle

relaxants that he had previously been provided through Ms. Nutter.

Clearly, it was the opinion of these physicians that such

medications were reasonable and medically appropriate, at that

time, based upon their limited evaluations of the claimant.  I find

the opinions of these physicians to be controlling.  

Therefore, it is my opinion that the medical services provided

to the claimant at the emergency room of Washington Regional

Medical Center on April 20, 2009 and September 3, 2009, represents

reasonably necessary medical services for his compensable low back

injury, under Ark. Code Ann. §11-9-508.  Pursuant to the provisions

of this subsection, the respondent is liable for the expense of

these services, subject to the medical fee schedule.

In reaching the foregoing decisions, I have considered the

narrative report of Dr. Bruce Safman, in which he opined that the

claimant’s healing period from any injuries he sustained in the

employment-related fall of January 20, 2009, particularly any

injury to his lower back, had ended and that the claimant required

no further medical treatment for such injuries. However, I find

that the opinions of Ms. Nutter and the emergency room physicians

to be entitled to the greater weight and credit. These medical

providers, unlike Dr. Safman, had the opportunity to actually see
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and evaluate the claimant, rather than simply review his medical

records. It was their opinions that the services they provided or

recommended were medically appropriate and necessary.  I agree.

I recognize that the medical evidence shows that the claimant

previously exhibited inconsistent and excessive symptomatology

following his employment-related back injury in 2005.  To some

extent, the claimant has also exhibited some inconsistent

subjective symptomatology, such as with his elbows, following his

current compensable injury. However, the magnitude of the

claimant’s subjective complaints was not a significant factor in

my determination on his entitlement to the additional medical

services awarded.  Even if the claimant is consciously or

unconsciously exaggerating his symptoms, this does not mean that he

is totally asymptomatic.

I would also note that Dr. Safman based his opinion that the

claimant required no further medical services on his belief that

the only objective symptoms exhibited by the claimant, after the

January 20, 2009 fall, was ecchymosis or bruising on his back.  Dr.

Safman apparently overlooked the clearly objective symptomatology

in the form of lower extremity reflex abnormalities noted by both

Ms. Nutter and Mr. Briley and the swelling in the right lumbar area

observed by Mr. Briley.  

III. TEMPORARY TOTAL DISABILITY BENEFITS

The evidence presented reveals that the claimant was paid his

full salary by the respondent for the remainder of January of 2009

and all of February of 2009.  Pursuant to the provisions of Ark.
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Code Ann. §11-9-807(b), the claimant would not be entitled to any

temporary total disability benefits during this period. 

Further, the evidence reveals that the claimant continued to

receive weekly payments from the respondent from March 1, 2009

through March 20, 2009. These payments were clearly made in lieu of

compensation. Pursuant to the provisions of Ark. Code Ann. §11-9-

807(a), the respondent would be entitled to credit for these

payments against any temporary total disability benefits herein

awarded.

In order to be entitled to the temporary total disability

benefits he now seeks, the claimant must prove that he has

continued within the healing period from the effects of his

compensable injuries through, at least, the date of hearing.  He

must also prove that he has continued to be rendered totally

disabled from regular gainful employment by these compensable

injuries.

The duration of the healing period is a medical question,

which must be resolved on the basis of the greater weight of the

medical evidence presented.  A claimant continues within his or her

healing period until they achieve the maximum benefit of time and

medical treatment in returning to as near the preinjury state as

the permanent character of the injury will allow. Once the

underlying physical damage caused by the compensable injury has

resolved or at least stabilized, at a level where nothing further

in the way of time or medical treatment offers a reasonable

expectation of improvement, then the healing period has ended.
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In the present case, the medical evidence shows that, as of

March 30, 2009, it was the opinion of Ms. Nutter that the claimant

had not received the maximum benefit of medical treatment and

should be evaluated by Dr. Luke Knox, a medical specialist, to

determine the appropriate treatment modalities, if any, that

offered a reasonable expectation of improving his injury. The

respondent refused to authorize this evaluation and continued to do

so through the date of hearing. The emergency room reports of April

20, 2009 and September 3, 2009, also indicate that the claimant

continued in need of medical treatment.  

Curiously, rather than providing the claimant with the

recommended evaluation by Dr. Knox or even some other competent

medical specialist, the respondent elected to simply have the

claimant’s records reviewed by Dr. Safman.  Without even feeling it

necessary to actually examine the claimant, Dr. Safman concluded

that the claimant had reached maximum medical improvement from the

claimant’s compensable lower back injury merely from a review of

his records and deposition.  However, I have seen him do this on

previous occasions in other cases.  His ultimate conclusion has

essentially been the same. He has either opined that the claimant

needed no further evaluation or treatment or, if he did, that any

medical services that might be required were not necessitated by or

connected with the employment-related injury.

After consideration of all the evidence presented, it is my

opinion that the claimant has proven that he continues within his

healing period from the effects of his compensable low back injury,
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until, at least, after he has received the recommended evaluation

by Dr. Luke Knox.  I recognize that the claimant’s healing period

may have been unduly extended by his inability to receive

appropriate medical services for his compensable lower back injury.

However, the claimant’s inability to receive these appropriate

medical services was due solely to the respondent’s refusal to

provide the claimant with appropriate medical services for his

compensable lower back injury, after March 17, 2009 (less than two

months following his compensable injury).

In regard to the issue of actual disability, the claimant

testified that he has continuously experienced pain and other

symptoms with his lower back and lower extremity and has remained

essentially unchanged since his compensable injury.  It was his

further testimony that these  difficulties have prevented him from

performing any regular gainful employment for which he would

otherwise be qualified. I am not convinced that the claimant has

experienced pain and other symptomatolgy to the magnitude that he

describes in his testimony.  However, I am convinced by the

observation of continuing reflex abnormalities and swelling in the

claimant’s lower back which were observed by Ms. Nutter and Mr.

Briley, and the fact that the physicians at the emergency room of

Washington Regional Medical Center continued to believe that

narcotic pain medication, anti-inflammatories, and muscle relaxers

were appropriate (based upon their examinations of the claimant)

that the claimant has continued to experience some degree of

difficulties with his back and lower extremity.
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The evidence shows that the claimant was medically restricted

by Ms. Nutter, from engaging in any type of work until after he was

seen and evaluated by Dr. Knox.  Clearly, such a restriction would

be reasonable and prudent based upon the various objective findings

on clinical examination and the extensive defects involving the

claimant’s lumbar spine, which were noted on the March 17, 2009 CT

scan.

After consideration of all the evidence presented, it is my

opinion that the claimant has also proven that he has continued to

be rendered totally disabled as the result of the effects of his

compensable low back injury until, at least, such time as he is

seen and evaluated by Dr. Knox.  Thus, he has satisfied the second

requirement to be entitled to the temporary total disability

benefits he now seeks.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On January 20, 2009, the relationship of employee-

uninsured employer existed between the parties.

3. The claimant has failed to prove that he sustained a

compensable injury to his thoracic spine, on January 20,

2009.  Specifically, he has failed to establish by

medical evidence, which is supported by “objective

findings”, the actual existence of any physical injury to

his thoracic spine.
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4. On January 20, 2009, the claimant sustained compensable

injuries to his face/head and lower back. Specifically,

he has established the actual existence of these injuries

by medical evidence, which is supported by “objective

findings”. He has further proven by the greater weight of

the credible evidence that these injuries arose out of

and occurred in the course of his employment with the

respondent, were caused by a specific incident, resulted

in external and internal physical harm to his body,

required medical services, and resulted in disability (at

least temporarily).

5. The medical services rendered to the claimant by and at

the direction of Carolyn Nutter, Daniel Briley, and

personnel at the emergency room of Washington Regional

Medical Center for the claimant’s face/head, and lower

back difficulties constitute reasonably necessary medical

services for the claimant’s compensable injuries to these

portions of his body. The medical services recommended by

Ms. Nutter, in the form of an evaluation by Dr. Luke Knox

of the claimant’s lower back and radicular difficulties,

constitutes reasonably necessary medical services for the

claimant’s compensable low back injury. Specifically, the

claimant has proven by the greater weight of the credible

evidence that such medical services were necessitated by

or connected with his compensable injuries and were

reasonable in light of the potential benefit that these
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services offer in returning the claimant to as near his

preinjury state as the permanent character of the injury

may allow.

6. The claimant has been rendered temporarily totally

disabled by the effects of his compensable injuries from

January 20, 2009 through, at least, the date of his

evaluation by Dr. Luke Knox. Specifically, the claimant

has proven by the greater weight of the credible evidence

that she has continued within his healing period from the

effects of at least his compensable back injury and has

been rendered totally disabled from performing regular

gainful employment as a result of this injury for the

foregoing period.

7. The claimant was paid his regular salary by the

respondent from January 20, 2009 through February 28,

2009. Therefore, he would not be entitled to receive any

temporary total disability benefits for his temporary

total disability during this period by the provisions of

Ark. Code Ann. §11-9-807(b).

8. The claimant also received some weekly payments from the

respondent in lieu of compensation for some period of

time after February 28, 2009. Pursuant to the provisions

of Ark. Code Ann. §11-9-807 (a), the respondent is

entitled to a credit for such payments against the

temporary total disability benefits herein awarded.
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9. The respondent has denied the occurrence of any

compensable injuries to the claimant’s face/head,

thoracic spine, and lumbar spine and has controverted

this claim in its entirety.

10. A reasonable fee for the claimant’s attorney is the

maximum statutory attorney’s fee on all controverted

benefits herein awarded to the claimant or that may be

awarded to the claimant in the future.

ORDER

The respondent shall be liable for the expense of medical

services rendered to the claimant for his compensable face/head and

lumbar injury by and at the direction of Carolyn Nutter, Daniel

Briley, and the emergency room of Washington Regional Medical

Center on April 20, 2009, and September 3, 2009.  The respondent

shall also be liable for the expense of an evaluation of the

claimant’s compensable lumbar injury by Dr. Luke Knox. This

liability is subject to the medical fee schedule, which has been

established by this Commission.

The respondent shall pay to the claimant temporary total

disability benefits for the period beginning March 1, 2009 and

continuing through, at least, the date of the evaluation of the

claimant by Dr. Luke Knox, subject to a credit for payments

previously made in lieu of compensation during this period.

The respondent shall pay to the claimant’s attorney the

maximum statutory attorney’s fee on the controverted temporary

total disability benefits herein awarded to the claimant. One-half
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of this attorney’s fee is the obligation of the respondent in

addition to such benefits. The remaining one-half of this fee shall

be withheld by the respondent from such benefits.

All benefits awarded, which have previously accrued, are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

For the reasons heretofore set forth in this Opinion, any

claim for benefits attributable to a compensable injury to the

claimant’s thoracic spine is hereby denied and dismissed.  

IT IS SO ORDERED.   

                                               
               MICHAEL L. ELLIG
                      ADMINISTRATIVE LAW JUDGE
                                         


