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OPINION FILED SEPTEMBER 3, 2010

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in  Fort
Smith, Sebastian County, Arkansas.

Claimant represented by EDDIE WALKER, JR., Attorney, Fort Smith,
Arkansas.

Respondent No. 1 represented by WALTER MURRAY, Attorney, Little
Rock, Arkansas–not participating in the hearing.

Respondent No. 2 represented by DAVID SIMMONS and DAVID PAKE,
Attorneys at Law, Little Rock, Arkansas. 

STATEMENT OF THE CASE

A hearing was held in the above styled claim on June 15, 2010,

in Fort Smith, Arkansas.  The purpose of this hearing was the

Motion of the claimant’s attorney for the approval of a lump sum

payment of his attorney’s fee. This petition was filed on November

3, 2009. The respondents’ objected to this petition.  At the

request of the claimant’s attorney, this matter was set for

hearing. Another issue raised in this case is liability for the

cost of the taking and transcribing of the hearing on the

claimant’s attorney’s Motion. The Second Injury Fund denies that it

is liable for this expense. The Second Injury Fund asserts that the

claimant’s attorney should be liable for the expense of this

hearing, as he was the one requesting it, or, in the alternative,

that the Fund simply is not liable for this expense. 
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 DISCUSSION

I. LUMP SUM ATTORNEY’S FEE

The evidence presented shows that the Second Injury Fund

initially controverted the claimant’s entitlement to all permanent

disability benefits that were in excess of a 25 percent permanent

partial disability to the body as a whole. This action appears to

have been taken by the Fund prior to the claimant’s attorney’s

involvement in this case.  It appeared to remain their position,

after the claimant’s attorney requested a hearing on this matter.

A pre-hearing conference was held, and a pre-hearing order was

entered. At that time, the Fund continued its position that it owed

no permanent benefits in excess of a 25 percent permanent partial

disability to the body as a whole. However, before the scheduled

hearing was held, the Second Injury Fund conceded that the claimant

had been rendered permanently totally disabled as the result of the

effects of his combined impairments and disabilities.  An Agreed

Order to this effect was entered on January 15, 2008.  In this

Agreed Order, it was specifically held that the claimant was

entitled to permanent total disability benefits, that the Second

Injury Fund had controverted permanent disability benefits in

excess of 25 percent “wage-loss disability”, and that the Second

Injury Fund was liable for the “statutorily mandated attorney’s fee

on the controverted permanent disability benefits”. 

Prior to the entry of the Agreed Order, the Fund appears to

have been in negotiation with the claimant’s attorney and the

claimant.  During these negotiations, the Fund had apparently
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offered to pay the claimant’s attorney a $15,000.00 “lump sum

attorney’s fee”.  The claimant’s attorney declined this offer and

further declined to negotiate for any lesser fee than that to which

he would be entitled, under Ark. Code Ann. §11-9-715(a)(1)(B).The

claimant’s attorney subsequently filed the present petition seeing

a lump sum payment of his remaining fee that is to be calculated in

accordance with Ark. Code Ann. §11-9-804.

It is apparent from the Second Injury Fund’s pleadings and its

trial brief that it is the Second Injury Fund’s opinion that the

actual amount of the attorney’s fee to which the claimant’s

attorney would be entitled under Ark. Code Ann. §11-9-715(a)(1)(B),

is “excessive”, in that it exceeds the amount of time and effort

expended by the claimant’s attorney in obtaining the claimant the

controverted benefits. Regardless of the Second Injury Fund’s

opinion, the appropriate amount of the attorney’s fees due the

claimant’s attorney is 25 percent of the indemnity benefits that

are payable to the claimant, which have been controverted by the

Fund and awarded. 

By the enactment of Act 1281 of 2001, the Legislature saw fit

to establish the appropriate fee for the claimant’s attorney on

controverted benefits, as a flat percentage of the controverted

indemnity benefits actually awarded. This amendment removed any

discretion, previously possessed by this Commission, to set a

lesser fee and expressly abolished the previous Legislative mandate

that this Commission was to take into consideration the nature,

length, and complexity of the legal services performed in
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determining the appropriate attorney’s fee on controverted

benefits,  up to a statutory maximum. This amendment was the result

of negotiations between labor and management, which were undertaken

to benefit both labor and management. Controverted attorney’s fees

were effectively removed from escalating medical expenses and other

benefits. In exchange, the attorney’s fees were set at a higher

fixed percentage on controverted indemnity benefits. 

By removing the provisions requiring this Commission to

undertake a “quantum meruit” type analysis in setting the

appropriate amount of a controverted attorney’s fee, the

Legislature clearly encouraged competent attorneys to undertake the

representation of claimants in workers’ compensation cases. This

change allowed a claimant’s attorney to, at times, receive a

substantial fee in cases where little time and effort was expended

to make up for the cases where considerable time and effort is

expended, but no fee is received. This consideration is even more

significant in workers’ compensation claims, where the Act, itself,

requires that claimant’s attorney be primarily compensated on a

contingency fee basis.

The Fund argues that consideration of the nature, length, and

complexity of the services provided by claimant’s counsel, in this

case, are factors that this Commission should consider in ruling on

the Motion of claimant’s attorney for a lump sum payment of his

fee.  I disagree. 

I do not think that the fact that the claimant’s attorney may

not have spent considerable time on a case would or should prevent
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him from receiving his statutory fee in a lump sum. Although at one

time the Act required these factors (along with the amount of

benefits gained the claimant) to be considered in setting the

amount of the controverted attorney’s fee. The Legislature has

never seen fit to require such a consideration in determining the

method of payment of the controverted attorney’s fees. As the

Legislature has seen fit to abolish consideration of these factors

in determining the amount of a controverted attorney’s fee, there

is no logical reason to assume that the Legislature intended for

these factors to now be considered in determining the method of

payment of the statutory fee. 

The avowed purpose of Ark. Code Ann. §11-9-716, is to insure

that the claimant’s attorney receives full payment of the

appropriate controverted attorney’s fee to which he is entitled

under the provisions of the Act, regardless of the amount of the

fee, Aluminum Company of America v. Neal, 4 Ark. App. 11, 626 S.W.

2d 620 (1982). Like it or not, the Act provides that the

appropriate amount of the full controverted attorney’s fee, in this

case is 25 percent of the difference between the permanent total

disability benefits which have previously been awarded to the

claimant, and permanent partial disability benefits for a 25

percent permanent partial disability to the body as a whole. 

The Second Injury Fund Also argues that Ark. Code Ann. §11-9-

716, is not applicable to the present claim or any case involving

permanent total disability, because it is impossible to ascertain

the “proper amount” of attorney’s fees, citing Seward v. Bud Avants
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Company, 65 Ark. App. 88, 985 S.W. 2d 232 (1999). The Fund also

implies that this is the reason that the Full Commission denied a

lump sum attorney’s fee request in Huntsman v. Mechanisms, Inc.,

Full Commission Opinion filed August 25, 2009.

First, Seward involved an award of “current total” disability

benefits, a type of disability benefits that was subsequently held

by the Supreme Court to be non existent under the Act. It had

absolutely nothing to do with permanent total disability. Finally,

in Seward, it was the amount of benefits, on which the controverted

attorney’s fee was based, that was undeterminable and thus

presented the problem.  In Lewis v. Auto Parts, 104 Ark. App. 230

(2008), the Court of Appeals expressly held that Seward was

inapplicable to permanent total disability cases, as the amount of

permanent total disability benefits could be ascertainable by the

use of the table in Ark. Code Ann. §11-9-804(b)(2).

Secondly, I am certain that the Fund’s speculation on the Full

Commission’s reasons for denying the lump sum attorney’s fee in

Huntsman is totally inaccurate.  The Full Commission is well aware

of the Court of Appeals decision. In fact, the Full Commission has

on numerous occasions and in the Lewis case, determined the

“accurate amount” of the controverted lump sum fee for permanent

total disability.

Finally, the Second Injury Fund is currently making

essentially the same argument that it raised in Lewis, which was

soundly rejected by the Court of Appeals. Although the Fund states

that Lewis “is easily distinguishable from the present case”, I
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find it strikingly similar to and controlling in the present case.

In Lewis, the Commission initially denied a lump sum attorney’s fee

on the basis that the amount of the controverted attorney’s fee

could not be ascertained for permanent total disability and the

language in Seward controlled.  This is the exact same argument the

Fund is now making. The Court of Appeals rejected these arguments

and reversed and remanded the matter to the Full Commission. On

remand, the Full Commission “exercised its discretion” and granted

the lump sum attorney’s fee.

In its brief, the Fund also argues that the Court of Appeals

reached the wrong decision in Lewis and this Opinion should be

reversed. I find this result to be highly unlikely. In Lewis, the

Fund filed a Petition for a rehearing with the Court of Appeals and

a petition for a review with the Supreme Court, both of which were

rejected.  

The Second Injury Fund also argues that granting a lump sum

payment of an attorney’s fee is not only discretionary with the

Commission, but that the claimant’s attorney has the burden of

showing some compelling reason to grant such a method of payment.

I find no express wording to this effect in Ark. Code Ann. §11-9-

716.  Although Ark. Code Ann. §11-9-804 does contain express

criteria that must be met before granting a lump sum payment of

benefits to claimants or their beneficiaries, no such language is

contained in Ark. Code Ann. §11-9-716.  The absence of this

language and the fact that the Legislature specifically provides

for the payment of a lump sum attorney’s fee, even when a lump sum
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payment of benefits would not be appropriate for the claimant or

their beneficiaries, is a strong indication that these requirements

of §11-9-804 were not intended to extend to §11-9-716. Applicable

case law also fails to place upon a claimant’s attorney the burden

of proving any specific factors necessary to establish his

entitlement to a lump sum payment of his fee.

Thus, it is my opinion that the Legislature intended that a

claimant’s attorney was entitled to such a method of payment of his

fee, unless unusual circumstance dictated otherwise. I find that

the evidence presented fails to establish such circumstances.   It

is my further finding that the claimant’s attorney is entitled to

a lump sum payment of his controverted attorney’s fee.

As a result of this finding, it becomes necessary to determine

the dollar amount of this fee. In order to determine the amount of

this fee, the lump sum or present value equivalent of the

claimant’s permanent total disability benefits must be determined.

This amount is calculated using the procedure set out in Ark. Code

Ann. §11-9-804.  For permanent total disability, the claimant is

entitled to receive benefits at his appropriate weekly total

disability compensation rate for the remainder of his life or until

he experiences a miraculous cure sufficient to allow him to return

to regular employment.  Ark. Code Ann. §11-9-804(b)(1) provides

that “in the absence of special circumstances making such a course

improper” the tables provided in  §11-9-804(b)(2) are to be used to

determine life expectancy of the beneficiary. The probability of



Childress-F500351 -9-

the claimant experiencing a miraculous cure must be disregarded

under the mandate of §11-9-804(c).

At this point, it is necessary to ascertain if the evidence

establishes any special circumstances making the use of the tables

in §11-9-804(c) “improper”. These tables are simply an average life

expectancy at various ages. They were compiled by averaging the

actual lifetimes of individuals in good health and bad. Clearly, a

person of a certain age and in good health, would have a likelihood

of living longer than an individual in poor health, but they would

both contribute to arriving at the “average”.

In the present case, no medical evidence has been introduced.

The claimant testified that he has high blood pressure, asthma,

emphysema, (probably COPD), and adult onset diabetes, all of which

are controlled with medication. He also experienced the permanent

residual effects of his compensable shoulder injury and prior back

injury, as well as sleep apnea. None of these conditions would be

considered an immediate threat to the claimant’s life and are not

even uncommon for an individual that is 70 years of age.

After consideration of all the evidence presented, I find that

the evidence fails to show any special circumstances that would

make the use of the life expectancy tables in Ark. Code Ann. §11-9-

804(c) “improper”.  The claimant’s remaining life expectancy should

be derived from these tables. 

The number of weeks of the claimant’s remaining life

expectancy, as set out in the charts contained in Ark. Code Ann.

§11-9-804 (b)(2) are to be multiplied by his appropriate weekly
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total disability compensation rate. The resulting amount is to be

discounted in the manner prescribed by Ark. Code Ann. §11-9-

804(a)(1). The discounted amount is to then be multiplied by

twenty-five percent(25%) to yield the appropriate lump sum amount

of the remaining controverted fees for the claimant’s attorney.

It is apparent the Fund appears distraught over previously

paying a lump sum attorney’s fee to this same attorney, which I had

ordered in the claim of Henry Hamilton v. Gregory Trucking, Inc.,

AWCC File E603975 (Second Injury Fund’s Exhibit 1, page 53).  That

claimant had the misfortune of dying in an untimely manner after

the fee was paid.  The Fund clearly  considers that the claimant’s

attorney received a “windfall” in that case.  The Fund is almost

obsessed with preventing any possibility of a recurrence of this

situation in the present case.

I totally disagree with the Fund’s analysis of the Hamilton

case and its rationale in the present case. In Hamilton, the

claimant’s attorney received no “windfall”, rather he merely

received payment of the full fee for his services, as set by the

Legislature. In regard to controverted attorney’s fees, the only

potential for a “windfall” that could result from the claimant’s

untimely death would inure to the party liable for the fee. In this

case, the party would be the Fund. It is just such a “windfall”

that the Legislature intended to prevent by the enactment of Ark.

Code Ann. §11-9-716. 

The Second Injury Fund also argues that the claimant’s

attorney is somehow “estopped” from requesting a lump sum payment
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of his attorney’s fee by his refusal to accept some lesser amount

offered by the Fund prior to the entry of the January 15, 2008

Agreed Order. I find no basis for such an argument.

One of the documents to which the Fund refers as support for

this argument is a letter from claimant’s attorney to the Fund,

dated November 20, 2007, which stated:

“I have considered the Fund’s offer to pay me
a $15,000.00 attorney’s fee in a lump sum
regarding this case. However, instead of
trying to negotiate a lump sum payment, I
would prefer to simply be paid based upon
benefits due Mr. Childress in excess of the
25% wage loss disability for which the Fund
accepted liability prior to my involvement in
this case.”

No where in this letter did the claimant’s attorney indicate that

he would not seek a lump sum payment of his fee.

The final document that is identified by the Fund is a letter

from the Fund’s attorney to the claimant’s attorney, dated October

31, 2007. This letter stated:

“After reviewing the file, I agree that we
have controverted permanent disability
benefits in excess of 25%. We will begin
payment of the attorney’s fee when the
controverted benefits become due on July 2,
2008. If you are interested in negotiating a
settlement of the attorney’s fee prior to that
date, please let me know.” 

Apparently, the claimant’s attorney failed to “negotiate” for a

lesser fee.

Curiously, the Agreed Order of January 15, 2008 merely stated:

“The Second Injury Fund shall pay the
statutorily mandated attorney’s fee on
controverted permanent disability benefits.”
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No mention was made of the method or manner of payment. Clearly,

there is no evidence of any misstatement or misleading action on

the part of the claimant’s attorney. He merely refused to negotiate

for a lesser fee than that to which he was entitled by the Act.

There is also no evidence of detrimental reliance on the part of

the Fund. Without these two crucial elements, there can be no

estoppel.

II. COSTS

The final matter to be addressed is liability for the expense

of the taking and transcribing of the hearing of the claimant’s

Motion. By its contesting of the claimant’s attorney’s Motion, the

Fund has necessitated the hearing on June 15, 2010. Pursuant to

Rule 099.20(1)(B), the Fund is liable for the cost of the taking

and transcribing of the record of this hearing.                  

                FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation

Commission has jurisdiction of this

claim.

2. The previous Agreed Order of January 15,

2008, has become final and is res

judicata of all issues raised and

addressed therein.

3. The claimant’s attorney is entitled to a

fee equal to twenty-five percent (25%) of

all permanent disability benefits awarded

(i.e. permanent total disability) that
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exceed a twenty-five percent (25%)

permanent partial disability to the body

as a whole.

4. The claimant’s attorney has timely filed

a Motion for the payment of his remaining

attorney’s fee in a lump sum, pursuant to

the authority of Ark. Code Ann. §11-9-

716.

5. The claimant’s attorney is not estopped

from filing this Motion for the payment

of his remaining attorney’s fee in a lump

sum, subject to the statutory discount.

6. The claimant’s attorney is entitled to

the payment of his remaining controverted

attorney’s fee in a lump sum to be

calculated in the manner heretofore set

forth in this Opinion.

7. The Second Injury Fund shall be liable

for the expense of the taking and

transcribing of the hearing in this claim

on June 15, 2010, pursuant to Rule

099.20(1)(B).

ORDER

The Second Injury Fund shall pay to the claimant’s attorney

the remainder of his statutory controverted attorney’s fee in a
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lump sum, subject to the statutory discount, as authorized by Ark.

Code Ann. §11-9-716.

The Second Injury Fund shall pay the cost of the taking and

transcribing of the hearing on June 15, 2010.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                   
                         MICHAEL L. ELLIG
                            ADMINISTRATIVE LAW JUDGE
                         


