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STATEMENT OF THE CASE

On January 13, 2010, the above-captioned claim was heard in Russellville,

Arkansas.  A prehearing conference took place on November 2, 2009.  A prehearing order

entered that same day pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With an additional stipulation reached at the hearing, they are the following five, which

I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer/carrier relationship existed on May 8, 2007, when

Claimant sustained a compensable injury to her cervical spine.

3. Claimant earned wages sufficient to entitle her to compensation rates of

$309.00/$232.00 per week.

4. Some temporary total and medical benefits have been paid.

5. Claimant has been assigned a nine percent (9%) whole-body impairment

rating, which Respondents have accepted and paid.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The issue concerning Claimant’s entitlement to permanent partial disability benefits was

withdrawn in light of the additional stipulation, leaving the following to be litigated:

1. Whether Claimant is entitled to additional temporary total disability benefits.

2. Whether Claimant is entitled to a controverted attorney’s fee.

All other issues were reserved.

Contentions

The respective contentions of the parties are as follows:

Claimant:

1. Claimant contends that she is entitled to temporary total disability benefits

from September 30, 2008 through November 16, 2008.

2. Claimant contends that she is entitled to permanent partial disability benefits

based upon a nine percent (9%) permanent impairment rating to the body as
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a whole.  Further, she contends that the issue of wage loss disability should

be held in abeyance.

3. Claimant contends that her attorney is entitled to an appropriate attorney’s

fee.

Respondents:

1. Respondents contend that they have paid appropriate benefits.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the Claimant/witness and to observe her demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has proven by a preponderance of the evidence that she is entitled

to additional temporary total disability benefits from September 30, 2008 to

November 14, 2008.

4. Claimant has proven by a preponderance of the evidence that she is entitled

to a controverted attorney’s fee.

CASE IN CHIEF

Summary of Evidence
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Claimant was the sole witness at the hearing.

In addition to the prehearing order discussed above, the sole exhibit admitted into

evidence in this case consists of Joint Exhibit 1, a compilation of Claimant’s medical

records, consisting of two index pages and 22 numbered pages thereafter.

Testimony

Darlene Champion.  Claimant testified that in May 2007 she sustained a work-

related injury at Respondent Innovation Industries (hereinafter “Innovation”):  “I make

elevator panels, and I did wiring and lifting, using an air driver, a lot of hours, just–just

overwhelmed me.  And when I did pick up a big panel, I–I felt it pop in my neck.”  Her

testimony was that her job required that she use her hands and arms to a great extent.  Dr.

Scott Schlesinger, a neurosurgeon who has been the primary treating physician,

performed surgery on her in August 2007.  Claimant returned to work following the surgery,

but at a certain point in 2008 her symptoms worsened.  She described them as follows:

Tremors that doesn’t [sic] stop.  When I sit or when I lay down, I feel it more
on so than movement or doing my job.  Not only the tremors, but I would
have aches and muscle spasms from my neck down into my arms and to my
hands.

Claimant contacted Schlesinger’s office in May 2008, and received an appointment for the

next month.  He administered two injections, with the second occurring in September 2008.

Her pain was in her upper extremity, from her shoulder to her elbow and radiating to her

fingers.  Claimant stated that the injections did not relieve the pain, and she ended up in

the emergency room on September 19, 2008.

She was off work from September 30, 2008 until November 16, 2008.  On the former

date, Claimant saw Dr. Schlesinger and he gave her an off-work slip.  She underwent a
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functional capacity evaluation (“FCE”) on November 14, 2008.  Between these two dates,

she did not work for anyone.  It was her testimony that she was not physically able to work.

During that period, according to Claimant, she suffered from neck pain, along with

“shaking; trembling uncontrollable [sic]; soreness all the way to the bone, going down my

arms; headaches; mild but not severe headaches . . . .”  Schlesinger released her to return

to work on November 17, 2008, and she went back to work at that point.  She is still

employed at Innovation.  While she is still performing the same tasks that she did prior to

the injury, she now has more flexibility in her duties.  Claimant stated that she “loves” her

employer.

Her testimony was that she is still undergoing treatment for her neck.  She saw Dr.

Thomas Cheney in December 2009.  Her return appointment was scheduled for January

18, 2010.  While she is still experiencing problems due to her injury, she is able to work.

Under questioning from Respondents, Claimant testified that she returned to work,

following her surgery, in November 2007.  Prior to returning to Dr. Schlesinger, Claimant

was sent by him to Dr. Lon Burba for the tremors.  This symptom began two to three weeks

after her surgery.  He performed an MRI of her brain, which was negative.  Burba

prescribed anti-seizure medication, but Respondents refused to cover it.  She is still

experiencing tremors, and has gone to a physician in Dardanelle who has recommended

anti-anxiety medication.  Claimant has undergone two FCEs; one in February 2008 and

the other in November of that year.  Both found that she is able to perform work in the

Medium category.



Champion - Claim No. F705601 6

Her two epidural injections took place in August and September of 2008.  Within

seven to ten days of the second injection, she was hurting so bad that she went to the

emergency room to have it documented.  At that visit, she was prescribed Hydrocodone.

When asked about Dr. Schlesinger’s note that read, “She feels she needs to be off work,

and I’m going to give her three weeks off,” Claimant denied making such a request.  She

last saw Schlesinger on November 14, 2008, after he returned her to work.  According to

Claimant, she requested another physician because her symptoms had not resolved.

Respondents approved her switching to Dr. Cheney.  The doctor in Dardanelle is Dr.

Thomas Hejna, and is her personal physician.  Her current medications are Lorcet,

Ambien, Xanax and Motrin.

Under further questioning from her attorney, Claimant stated that when she went

to Schlesinger on September 30, 2008, she described to him the symptoms and complaints

she had been having that she felt were related to her neck injury.  Claimant testified that

she left it up to him to decide whether she ought to work.  Her ex-husband drove her to

Little Rock to the appointment in question because her neck and arms were hurting so

severely.

When questioned by me, Claimant testified that after she went to the emergency

room, she contacted her boss at work, Tracy Barnes.  He instructed her to call back and

speak with Amber Dilday in Human Resources.  Innovation sent her to Dr. William Barron,

the company doctor, who prescribed her Flexeril.

Records-Medical
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The medical records of Claimant that were introduced at the hearing and are

part of Joint Exhibit 1 reflect the following:

On August 15, 2007, Dr. Schlesinger operated on Claimant, performing an anterior

cervical discectomy and cervical fusion at C5-6, along with an allograft bone graft.  Her pre

and post-operative diagnoses were spinal stenosis and disc herniation.  On August 16,

2007, Schlesinger wrote that she was to remain off work until September 26, 2007.  She

was continued off work until October 31, 2007.  On October 29, 2007, Leonard Notto, D.C.,

reported to Schlesinger that Claimant had undergone four weeks of prescribed physical

therapy.  She reported trembling, particularly in the hands.  Claimant saw Dr. Burba on

November 29, 2007, and reporting the trembling to him as well.  She discontinued

medication because she thought that it was the cause of the symptom, but the tremors

continued.  He was of the impression that the tremors were psychogenic as opposed to

metabolic in origin.  Burba recommended Mysoline for the tremors, but the Respondent

carrier would not approve it.  On February 7, 2008, she reported that the tremors seemed

to be improving.

Claimant underwent an FCE on February 15, 2008.  She demonstrated the ability

to work in the Medium category.  On August 19, 2008, Dr. Burba wrote:

We saw Ms. Champion back recently.  I believe she is having panic attacks.
Her work-up to date is negative.  I am going to refer her to Dr. Richard
Owings.

There has been quite a controversy regarding whether or not Worker’s [sic]
Compensation would okay the Mysoline for her tremor or not.  She is seen
[sic] Dr. Hejna who has placed her on Xanax that has helped her.  I believe
she needs early intervention by a psychiatrist and I have set her up with Dr.
Richard Owings.  Whether she files this under her private insurance or her
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Worker’s [sic] Compensation, I think it really makes little difference, she just
needs to get into the hands of a psychiatrist at this point.

We will obtain a 24-hour urine for VMA catecholamines and metanephrines,
as well as an EEG to rule out a seizure disorder and pheochomocytoma
which are frequently seen in the setting of panic disorders.

A cervical MRI that took place on August 19 showed posterior spondylotic ridging,

resulting in light contouring of the ventral cord and abutment of bilateral exiting C6 nerves,

plus syringohydromyelia within the cervical cord extending from the C6 to T1 levels, with

a maximum AP dimension of 2.5 mm.  Dr. Andrew Finkbeiner, who read the MRI, stated

that  the above “may be a sequela of prior compression at this level versus posttraumatic

or incidental finding.”  The MRI also reflected a small left paracentral protrusion and

shallow mixed biforaminal protrusions at the C4-5 level, resulting in abutment of bilateral

exiting C5 nerves, along with shallow mixed disc displacement and central protrusion

resulting in light contouring of the ventral cord at C6-7 and abutment of the exiting right C7

nerve.  Claimant underwent a cervical epidural steroid injection (“ESI”) on September 9,

2008.  On September 24, 2008, she reported to Dr. Barron that she had more than one

ESI, and while the first one helped, the final one did not help.  She told Barron that she

went to the emergency room on September 19, 2008.  Claimant presented with worsening

neck pain; Dr. Barron assessed her as having “[c]ervical disc disease with acute

exacerbation,” and prescribed Flexeril, Mobic and Vicodin.

A note from Dr. Schlesinger dated September 30, 2008 reflects that he took

Claimant off work “x3 wks.”  On September 30, 2008, he wrote a letter that reads in

pertinent part:
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Ms. Champion was back today in follow-up.  She said that the two epidural
injections she had reaction to and does not want any more injections.  She
has had all the therapy and chiropractic treatments.  She has used the TENS
unit.

She feels like she needs to be off work and I am going to give her three
weeks off.  She does not feel like she can continue doing the kind of work
she was doing and we will do a repeat of the FCE.

While there is nothing structural I can do for her, she has had a lot of
increased pain and, therefore, I will increase her rating to 9% from the 7%
we had previously rated her because of this persistent pain, which I believe
is related all back to her original injury.

Claimant’s second FCE, conducted on November 14, 2008, again showed that she

could work at the Medium level.  In a letter dated November 14, 2008, Dr. Schlesinger

wrote:

Ms. Champion was back today in follow-up.  She did her FCE today.  She
did a very reliable effort and the determination concluded that she would be
restricted to the medium capacity category of work.  I believe that she gave
a very consistent and reliable effort and is a very motivated and honest
patient who is just seeking proper assistance.

She had to be off work at my suggestion and as per my letter of September
30, 2008.  Apparently, this was misinterpreted by Workers’ Comp to fee that
she just simply wanted off work.  She was hurting too bad, in my opinion, to
work at that time and I needed her off work based upon her pain.  I hope this
clarifies this matter because she is being denied her benefits.

At this point, I believe we have done all we can do from a neurological
standpoint.  I think she has reached maximum medical healing.  I will give
her a permanent partial disability rating in accordance with the ‘American
Medical Association Guides to the Evaluation of Permanent Impairment, 4th

Edition’, of a surgically treated cervical spine with some residual pain of 9%.
We will go ahead and release her from further care, but certainly be happy
to see her back again should the need arise.
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On November 17, 2008, Schlesinger noted that he was returning her to work in the

Medium category as of that date.

ADJUDICATION

A. Whether Claimant is entitled to additional temporary total disability benefits.

Claimant contends that she is entitled to additional temporary total disability benefits

from September 30, 2008, through November 16, 2008.  Respondents dispute this.

Claimant’s compensable injury to her cervical spine is unscheduled.  See Ark. Code

Ann. § 11-9-521 (Repl. 2002).  An employee who suffers a compensable unscheduled

injury is entitled to temporary total disability compensation for that period within the healing

period in which she has suffered a total incapacity to earn wages.  Ark. State Hwy. &

Transp. Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The healing period

ends when the underlying condition causing the disability has become stable and nothing

further in the way of treatment will improve that condition.  Mad Butcher, Inc. v. Parker, 4

Ark. App. 124, 628 S.W.2d 582 (1982).

Per § 11-9-705(a)(3), the party charged with proving an issue must do so by a

preponderance of the evidence.  This standard means the evidence having greater weight

or convincing force.  Barre v. Hoffman, 2009 Ark. 373, ___ S.W.3d ___; Smith v. Magnet

Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).  The determination of a

witness’ credibility and how much weight to accord to that person’s testimony are solely

up to the Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649

(2001).  The Commission must sort through conflicting evidence and determine the true

facts.  Id.  In so doing, the Commission is not required to believe the testimony of the
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claimant or any other witness, but may accept and translate into findings of fact only those

portions of the testimony that it deems worthy of belief.  Id.  While she was the sole

witness at the hearing, a claimant’s testimony is never considered uncontroverted.  Nix v.

Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).

I recognize that persistent pain is not in itself sufficient to extend a claimant’s

healing period.  Mad Butcher, supra.  But I find, based upon the evidence before me and

under the foregoing law, that Claimant remained in her healing period, or entered another

healing period, during a substantial portion of the time period at issue.  She credibly

testified that following her neck surgery by Dr. Schlesinger in 2007, she returned to work.

However, at a certain point in 2008, she began to experience problems that included not

only tremors, but aching and muscle spasms from her neck down into her arms and hands.

She contacted Schlesinger in May 2008, and returned to him the next month.  Claimant

underwent two ESIs, with the second coming in September of 2008, which did not improve

her condition.  In fact, not more than seven to ten days after the second injection, her pain

was such that she sought help in to the emergency room. It was her testimony that

regardless of what Dr. Schlesinger’s records indicate, she left it up to him whether to take

her off work.  In order to see him, Claimant had to have her ex-husband drive her to Little

Rock because the pain in her neck and arms was so severe.  She did not work anywhere

during the period for which she is seeking additional temporary total disability benefits.

Claimant’s August 19, 2008 cervical MRI had findings, recounted above, over and

above those related to her neck surgery.  Dr. Barron on September 24, 2008 prescribed

Flexeril to Claimant following his examination of her.  On September 30, 2008, Dr.
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Schlesinger wrote that Claimant “feels like she needs to be off work and I am going to give

her three weeks off.”  The doctor did, in fact, write an order taking her off work for three

weeks.  However, on November 14, 2008, he wrote that his earlier note had been

misinterpreted, and that Claimant “had to be off work at [his] suggestion.”  He added that

she was “hurting too bad, in [his] opinion, to work at that time and [he] needed her off work

based upon her pain.”  The Commission is authorized to accept or reject a medical opinion

and is authorized to determine its medical soundness and probative value.  Poulan Weed

Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002); Green Bay Packing v. Bartlett,

67 Ark. App. 332, 999 S.W.2d 692 (1999).  Based upon my review of the evidence, I credit

Dr. Schlesinger’s statement that it was his decision to take Claimant off work, along with

his finding that she could not work until she reached “maximum medical healing” on

November 14, 2008–when he increased her whole-body impairment rating from seven to

nine percent.  I note that, per the stipulation of the parties, Respondents accepted and

have paid this higher rating.

The evidence thus shows that from September 30, 2008 to November 14, 2008,

Claimant was in a healing period.  She did not work during this time; indeed, she was

unable to do so.  Consequently, she has proven her entitlement to additional temporary

total disability benefits for this period–but not through November 16, 2008 as requested.

B. Whether Claimant is entitled to a controverted attorney’s fee.

I find that Respondents have controverted Claimant’s claim for additional temporary

total disability benefits.  Claimant’s attorney is thus entitled to a controverted attorney’s fee
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on all indemnity benefits awarded herein to Claimant, pursuant to Ark. Code Ann. § 11-9-

715 (Repl. 2002).

CONCLUSION AND AWARD

Respondents are directed to pay benefits in accordance with the findings of fact set

forth above.  All accrued sums shall be paid in a lump sum without discount, and this

award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. § 11-9-

809.  See Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57 (1995).

Claimant’s attorney is entitled to a 25 percent (25%) attorney’s fee on the indemnity

benefits awarded herein, one-half of which is to be paid by Claimant and one-half to be

paid by Respondents in accordance with Ark. Code Ann. § 11-9-715.  See Death &

Permanent Total Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


