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STATEMENT OF THE CASE

A hearing was held in the above styled claim on January 19,

2010, in Fort Smith, Arkansas.

A pre-hearing order was entered in this case on November 4,

2009. This pre-hearing order set out the stipulations offered by

the parties and outlined the issues to be litigated and resolved at

the present time.  Immediately prior to the commencement of the

hearing, the respondent announced that they were only contending

that Ark. Code Ann. §11-9-701 only barred the claimant from any

benefits to which he might be entitled that accrued prior to

January 14, 2009. A copy of this pre-hearing order with that

amendment noted thereon was made Commission’s Exhibit No. 1 to the

hearing.

The following stipulations were offered by the parties and are

hereby accepted:

1. On all relevant dates,  the relationship of employee-self

insured employer existed between the parties.
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2. The appropriate weekly compensation benefits are $297.00

for total disability and $223.00 for permanent partial

disability.

3. The claim is controverted in its entirety.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. Whether the claimant sustained a compensable gradual

injury to his wrists/hands.

2. The claimant’s entitlement to medical services.

3. The effect of Ark. Code Ann. §11-9-701 on all benefits

accruing prior to January 14, 2009.

In regard to these issues, the claimant contends:
  
“In September 2008 the claimant injured both
hands and arms and developed a knot on his
right wrist by the base of the thumb.”  
 

In regard to these issues, respondent contends:

“Claimant was hired by respondent February 4,
2008.  Claimant gave no notice of the alleged
September 2008 injury until January 14, 2009.
Respondent denies that claimant sustained a
compensable injury to his bilateral hands/arms
in September 2008 and states that claimant’s
condition is pre-existing.”

 DISCUSSION

I. COMPENSABILITY

The first issue to be addressed is whether the claimant

sustained a compensable gradual onset injury to his wrists and

hands.  The burden rests upon the claimant to prove all of the

elements required by the Act to establish a compensable injury.  
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First, the claimant must satisfy the statutory requirements

for a “compensable injury” that are contained in Ark. Code Ann.

§11-9-102(4)(D).  This subsection mandates that the claimant prove

by medical evidence, the actual existence of the physical injury or

condition, which is alleged to be compensable. Further, the

claimant must show that the actual existence of this physical

injury or condition is supported by “objective findings”, as that

term is defined by Ark. Code Ann. §11-9-102(16)(A)(i).

In the present case, the medical evidence clearly establishes

the actual existence of bilateral carpal tunnel syndrome.  Further,

the evidence reveals that the existence of this condition is

supported by purely “objective findings” in the form of

abnormalities noted on nerve conduction velocity studies.  Thus,

the claimant has satisfied the statutory requirements of this

subsection for a “compensable injury”.  

As the claimant’s compensable injury is alleged to be the

result of cumulative trauma or stress, rather than a specific

incident, the claimant must next prove that his bilateral carpal

tunnel syndrome satisfies the definitional requirements that are

set out in Ark. Code Ann. §11-9-102(4)(A)(ii)(a).  These

definitional requirements are:

(1) The injury or condition must arise out of

and occur in the course of the

employment.
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(2) The injury or condition must cause

internal or external physical harm to the

claimant’s body.

(3) The injury or condition must be in the

form of carpal tunnel syndrome or be

caused by rapid repetitive motion.

(4) The compensable injury was not caused by

a specific incident.

The claimant testified that he started his employment with the

respondent in February of 2008, as a production line worker.  He

stated that his employment position required him to work on the

“skinning machine”, where he took pieces of chicken off one line,

inspected them for bones, cut any bones that he detected off the

piece of chicken with a pair of scissors, and then placed that

piece back on the line that fed the chicken into the skinning

machine.  Part of the time he also worked on the trimming/deboning

station, where he cut the bone out of pieces of chicken and then

divided the chicken into several parts by using a knife. He

estimated that he performed these activities on approximately 240

pieces of chicken per hour for 10 hours per shift. It was his

testimony that every day during his shift he would experience pain,

cramping, and aching in his hands, but that these difficulties

would go away each day after he ceased performing his employment

duties. He stated that he did not think anything of this

discomfort, because it always went away and because his trainers

had told him that this was a common and expected occurrence. 
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The claimant further testified that in May of 2008, he changed

positions from a production line worker to a Quality Control

worker. In this new position he performed a series of tasks. When

incoming “product” (pieces of chicken) would arrive at the plant,

he would pull three tubs off each pallet (a truck load of product

would consist of 20 pallets).  He would then remove between 25 and

50 separate pieces of chicken from each tub.  This varied depending

upon the type of the chicken part, i.e. a wing, leg, or breast.  He

would then visibly inspect each piece for temperature, quality,

contamination, and disease. He would then replace the pieces of

chicken back into the appropriate tub and weigh each of the tubs

that he had inspected. Next, he would replace the tubs on the

appropriate pallets. He continued to perform this process until all

of the incoming product had been inspected. Each hour, he was also

required to take 20 pieces of chicken off of two to three of the

trim lines and visibly inspect these pieces for bone.  If he

detected any bone in a piece of chicken, he would show this piece

to the supervisor and log the occurrence on the appropriate form.

His assigned activities also involved testing the wash stations.

This involved periodically taking a sample of water from each

station and checking its pH.  The claimant testified that it was

while performing this job that his symptoms with his hands changed.

The pain, cramping, and aching in his hands improved, but he began

experiencing episodes of tingling, numbness, and a cold sensation

in his hands, especially at night. By August of 2008, these
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episodes of tingling, numbness, and cold sensation had become more

frequent and his hands began starting to consistently go to sleep.

The claimant testified that in September of 2008, his job

again changed.  He remained in the Quality Assurance section, but

began testing the marination process. In this position, the

claimant would test the temperature of the marinate by placing a

thermometer into it on an hourly basis. He was also to inspect the

product on the freezer lines for feathers or obvious defects and

record on paper or on a computer all observed defects.  Every hour

he was also required to randomly pull pieces of chicken off the

marinate line and weigh them to insure the appropriate weight.

This weighing was performed before marination, after marination,

and after freezing. Finally, the claimant was required to

periodically monitor the marinate mixing area to insure that the

appropriate solution was being mixed and placed on the chicken.

In December of 2008, the claimant’s Quality Assurance position

again changed.  In this new position, he would randomly select

pieces of meat off the line coming from the freezer, weigh the

pieces, run the pieces through a glaze, and weigh them again.  He

would also randomly weigh boxes of product coming from the freezer,

remove and weigh each of the bags from the selected boxes, and open

some of the bags to make sure that the seals were functioning

correctly. He would then replace the bags into the boxes.  He would

also inspect the labels to make sure that they were accurately

applied.
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During his description of his employment activities for the

respondent, the claimant appeared a credible witness. The

respondent has presented no testimony or evidence whatsoever to

contradict or refute the claimant’s description of his assigned

employment duties.  I find his testimony in this regard to be

accurate.

I do find it somewhat curious that none of the medical reports

and records that have been introduced from Dr. Robert F. Noonan,

the claimant’s family physician, mention any complaints involving

the claimant’s hands.  Neither party has introduced any reports or

records from the chiropractor that the claimant testified he

consulted for his hand complaints at the direction of Dr. Noonan.

However, the initial report of Dr. Russell Allison, dated January

13, 2009, clearly indicated that this visit was the result of the

claimant’s referral by Dr. Noonan for evaluation of bilateral hand

pain and numbness. Dr. Allison also noted that the claimant had

been using wrist splints at night (a common treatment for early

stages of carpal tunnel syndrome).  Dr. Allison recorded that this

conservative treatment had previously been of benefit, but was no

longer helping.  Dr. Allison also noted that the claimant had

previously undergone a nerve conduction study by a Seth Colter

(apparently the chiropractor) which Dr. Allison personally

reviewed. These various statements by Dr. Allison clearly support

the claimant’s testimony about his initial treatment by Dr. Noonan

and a chiropractor.
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In his report of January 13, 2009, Dr. Allison recorded a

history of the claimant’s symptoms that is compatible with the

description given by the claimant in his testimony. Dr. Allison

diagnosed the claimant’s difficulties with his hands and wrists as

being in the form of bilateral carpal tunnel syndrome. However, he

expressed no opinion on the cause of this condition.  

The medical record shows that the claimant was next seen by

Dr. Darin Wilbourn, a neurologist, at the request of Dr. Allison

and with the apparent authorization of the respondent. On April 23,

2009, Dr. Wilbourn performed another nerve conduction velocity

study, along with an EMG (electromyography) of both the claimant’s

upper extremities. This testing confirmed the presence of severe

bilateral carpal tunnel syndrome. The history of the onset and

progression of the claimant’s hand/wrist difficulties, as recorded

by Dr. Wilbourn, is consistent with the history given by the

claimant in his testimony.

    On May 16, 2009, the claimant was seen by Dr. Robert Garrison,

who is also an orthopaedic surgeon and an associate of Dr. Allison.

The history and progression of the claimant’s difficulties, as

described by Dr. Garrison, is somewhat confusing. He first recorded

that the claimant reported pain and numbness in his hands starting

“sometime around August” of 2008.  This would coincide with the

claimant’s testimony. He also stated that the claimant initially

began experiencing pain in his hands shortly after beginning his

employment with the respondent “on the line”, which “resolved” when

he went to the Quality Assurance job. This, too, would coincide
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with the claimant’s testimony.  Finally, Dr. Garrison noted that

the claimant began again to experience pain and the new symptoms of

numbness in his hands, after beginning the Quality Assurance job.

This would coincide with the claimant’s testimony and the initial

history noted by Dr. Garrison.  Finally, Dr. Garrison concluded

that the claimant’s “Quality Assurance job” was not “repetitive”.

This conclusion was on the assumption that this job only requires

the claimant to pull product weighing 3 to 10 pounds from the line

once an hour. Such a description of the claimant’s employment

activities in the Quality Assurance job is clearly not accurate,

particularly, the job he held from May to September of 2008. Dr.

Garrison also states that he had reviewed the claimant’s notes from

the claimant’s “workman’s comp”, that these notes indicated that

the claimant was hired on February 4, 2008, that the claimant

reported experiencing pain and problems with his hands two days

after his employment, and that the claimant also reported that

time, that he had carpal tunnel syndrome in both hands.  On the

basis of these erroneous assumptions, Dr. Garrison made the

following statement:

“I told Mr. Carr I cannot definitely say that
his job caused the problem in his hands. It
seems that he had problems that he reported 2
days after he started his hire and reports
having carpal tunnel syndrome at that time. I
feel he probably had carpal tunnel syndrome
prior to his hire and that this has progressed
as he continued to work.  I told him today
though he has severe carpal tunnel syndrome
that needs to be addressed surgically and I
would have surgical release of his carpal
tunnel as soon as possible. He can schedule
that as soon as he can. But again, today based
on his paperwork and what he has discussed
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today it is likely this is probably a problem
prior to his hire, especially having symptoms
2 days after his hire which he reports on his
report that he filled out, having carpal
tunnel syndrome at that time.”

    On May 27, 2008, the claimant was seen by Dr. Joe Dunaway, a

family practitioner. Dr. Dunaway appears to have seen the claimant

for his carpal tunnel complaints, stress, problems sleeping, and

fractured jaw.  Dr. Dunaway prescribed wrist splints, a referral to

Dr. Davis for his jaw, and a referral to a Dr. Brown. No other

reports or records of Dr. Dunaway have been introduced.  

The claimant was next seen at UAMS by a Dr. Robert Lumsden, of

the Orthopedic Hand & Upper Extremity Department.  The purpose of

this visit was obviously for an evaluation and treatment of the

claimant’s bilateral carpal tunnel syndrome.  Dr. Lumsden recorded

a history of the onset of numbness, swelling, and pain in both the

claimant’s hands and wrists since approximately August of 2008.

This would coincide with the claimant’s testimony.  However, in his

evaluation report, Dr. Lumsden referred to the May 6, 2009 report

of Dr. Garrison and Dr. Garrison‘s statement about the Quality

Assurance job at Tyson’s not being repetitive (although Dr. Lumsden

erroneously attributes this report to Dr. Allison). Dr. Lumsden

went on to relate a history that the claimant’s pain began at a

time when the claimant was working on the processing line.  He also

indicated that the claimant reported the processing line job

involved 94,000 chickens a day (while this may have been the number

of chickens processed by the line in a day, the claimant’s job

clearly did not require him to participate in processing each of
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these chickens).  Dr. Lumsden made the observation that the

processing of this amount of chicken would “definitely” be a

repetitive job.  Although Dr. Lumsden may have erroneously

considered that the claimant was involved in dealing with 94,000

chickens a day, I agree that the record shows that the claimant’s

line position involved rapid repetitive work. In this report Dr.

Lumsden went on to state:

“It is my opinion that this patient has
accumulative trauma disorder and repetitive
stress syndrome (E 927.0). The patient has
bilateral carpal tunnel syndrome without
significant neurological deficit. The patient
is a candidate for bilateral carpal tunnel
release, first on the right and then on the
left per his request. Flexor tenosynovial
hypertrophy may require flexor
tenosynovectomy.”

The respondent’s nursing encounter record shows that the

claimant first reported any difficulties with his wrists and hands

on January 14, 2009. This would have been the day following the

claimant’s visit with Dr. Allison and his receipt of a

recommendation for surgery. When asked why he had not reported this

before, the claimant apparently responded that he did not realize

that he had a significant problem with his hands. In his testimony,

at the hearing the claimant gave as his reason for his failure to

report his hand difficulties, that he did not realize there was a

relationship between his hand numbness and tingling with his hands,

especially, at night, and his employment activities for the

respondent.  

As the evidence clearly establishes that the claimant’s

bilateral wrist/ hand difficulties are in the form of carpal tunnel
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syndrome,  the claimant need not prove that his employment-related

activities involved rapid repetition motion of his wrists and

hands.  However, he must still prove the existence of a likely or

causal relationship between his employment activities for the

respondent and his bilateral carpal tunnel syndrome. However, he

need not prove the existence of this causal relationship to an

absolute certainty. He need only show that the existence of this

causal relationship is likely or probable. Further, the claimant

need not prove the existence of this causal relationship by medical

evidence. Although, if stated within a reasonable degree of medical

certainty, medical opinion on causation is clearly relevant, it is

not an absolute necessity. In most cases, including the present

case, a decision on causation can be based on the totality of the

credible evidence presented. Finally, it is not necessary that the

claimant prove that his employment-related activities were the sole

or even “major” cause of the resultant condition of bilateral

carpal tunnel syndrome. Under Ark. Code Ann. §11-9-102(4)(E)(ii),

he need only show that the employment-related causal contribution

was the “major cause” of his need for medical treatment for the

resultant condition or the “major cause” of any disability the

resultant condition has produced. 

While Dr. Garrison hypothesized that the claimant was

experiencing bilateral carpal tunnel syndrome prior to his

employment with the respondent, I find this conclusion to be

erroneous. First, Dr. Garrison assumed that the claimant was

experiencing symptoms indicative of the presence of bilateral
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carpal tunnel syndrome within two days following his employment

with the respondent, and had even reported such a condition to the

respondent, at that time. The claimant’s testimony indicates that

he only had soreness in his hands, within two days following his

employment with the respondent. There is no evidence that he was

experiencing numbness, tingling, weakness, or any other symptom

indicative of the presence of carpal tunnel syndrome, within only

two days. There is also no evidence that the claimant “reported” to

the respondent, at that time, that he had bilateral carpal tunnel

syndrome. Clearly, it would not be unusual for anyone to experience

symptoms of aching, stiffness, or even swelling of the hands,

shortly after commencing the performance of the strenuous hand

intensive positions performed by the claimant beginning in February

of 2008, particularly, if this type of employment had not been

performed before.  There is absolutely no evidence presented to

indicate that the claimant had experienced any difficulties with

his hands, particularly difficulties indicative of carpal tunnel

syndrome, prior to his employment with the respondent. 

Dr. Lumsden appears to have had an exaggerated understanding

of the rapidness and repetitiveness of the claimant’s employment

activities in his initial line position with the respondent.

However, there is no doubt that the claimant’s assigned employment

activities as a line worker, as accurately described in the

claimant’s testimony, would be considered rapid, repetitive, and

hand intensive.  Such activities could also logically produce

bilateral carpal tunnel syndrome.
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The claimant’s subsequent employment activities for the

respondent, in his various Quality Assurance positions, might not

meet the criteria for “rapid repetitive motion” of his hands and

wrists.  However, these activities were clearly hand intensive.

All of the claimant’s positions with the respondent required the

claimant to use his hands to grasp and manipulate various objects

for his entire shift, particularly the line job and the Quality

Assurance position that the claimant held from June to September of

2008. Both of these positions could logically produce bilateral

carpal tunnel syndrome.

I find that the greater weight of the credible evidence shows

that the claimant was not experiencing any difficulties with his

hands, prior to his employment with the respondent. The greater

weight of the credible evidence further shows that the claimant’s

employment activities with this respondent between February 4, 2008

and June of 2008, required extremely hand intensive activities of

a rapid repetitive nature. The claimant’s employment activities

between June and September of 2008, would also clearly be

considered hand intensive. Both of these positions required

activities that could logically cause bilateral carpal tunnel

syndrome.  The evidence also proves that the initial onset of

symptoms indicative of the occurrence of bilateral carpal tunnel

syndrome occurred within a reasonable time after the performance of

these employment activities. There is no evidence presented to show

that during this same period the claimant engaged in any other
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activities that even remotely required the strenuous and intensive

use of his hands. 

As recognized by Dr. Lumsden and the Arkansas Legislature,

carpal tunnel syndrome is commonly caused by cumulative trauma and

repetitive stress. Based upon the evidence presented, the most

likely or probable cause of the claimant’s bilateral carpal tunnel

syndrome is the cumulative trauma and stress from the claimant’s

employment-related activities for this respondent between February

2, 2008 and September of 2008. I further find that the employment-

related activities for the respondent were also the “major cause”

for the claimant’s need of medical services for his bilateral

carpal tunnel syndrome and any disability the bilateral carpal

tunnel syndrome has produced. Therefore, the claimant has proven

that his bilateral carpal tunnel syndrome arose out of and occurred

in the course of his employment, as required by Ark. Code Ann. §11-

9-102(4)(A)(ii)(a), that this employment-related injury was the

“major cause” of his need for medical treatment and any resulting

disability, as required by Ark. Code Ann. §11-9-102(4)()E)(ii).

The claimant’s subjective symptoms, his clinical findings on

physical examinations, and the objective neurological abnormalities

shown on electroneurological testing are clearly sufficient to

prove that the claimant’s bilateral carpal tunnel syndrome has

caused internal physical harm to his body.  This would satisfy the

remaining requirement for a compensable injury under Ark. Code Ann.

§11-9-102(4)(A)(ii)(a).
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II. BENEFITS

The only benefits that the claimant is requesting, at this

time are reasonably necessary medical services for his compensable

bilateral carpal tunnel syndrome.  Clearly, Ark. Code Ann. §11-9-

508 would entitle him to such benefits. However, the claimant must

still prove that the particular medical services he is now seeking

represent reasonably necessary medical services, under this

subsection.

In order to constitute “reasonably necessary medical

services”, the services must be necessitated by or connected with

the compensable injury. Further, these services must be reasonable

in light of the potential benefit that the services offer in

returning the claimant to as near the preinjury state as the

compensable injury will allow.

The medical evidence shows that the claimant has been

evaluated by three orthopaedic surgeons, Dr. Allison, Dr. Garrison,

and Dr. Lumsden.  He has also undergone electrodiagnostic studies,

at the request of Dr. Allison. All of these physicians have opined

that the appropriate treatment modality for the claimant’s

compensable injury is surgical intervention.

It is my opinion that the greater weight of the evidence shows

that the medical services provided and recommended to the claimant

by Dr. Allison, Dr. Garrison, and Dr. Lumsden were necessitated by

or connected with the claimant’s compensable bilateral carpal

tunnel syndrome. Further, it is my opinion that these services are

medically appropriate and are reasonable in light of the potential
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benefit they offer in returning the claimant to his pre injury

state. Therefore, all of these services represent reasonably

necessary medical services, under Ark. Code Ann. §11-9-508.

Pursuant to the provisions of this subsection, the respondent is

liable for the expense of these services, subject to the  medical

fee schedule.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation

Commission has jurisdiction of this claim.

2.  On all relevant dates, the relationship of

employee-self insured employer-third party

administrator  existed between the parties.

3.  On all relevant dates, the claimant earned

wages sufficient to entitle him to weekly

compensation benefits of $297.00 for total

disability and $223.00 for permanent partial

disability.  

4. During his employment with this respondent,

the claimant sustained a “compensable injury”

in the form of bilateral carpal tunnel

syndrome. Specifically, he has established by

medical evidence, which is supported by

objective findings, the actual existence of

such a condition, as required by Ark. Code

Ann. §11-9-102(4)(D). Further, he has proven

by the greater weight of the credible evidence
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that this physical injury arose out of and

occurred in the course of his employment,

caused internal physical harm to his body, and

was in the form of carpal tunnel syndrome, as

required by Ark. Code Ann. §11-9-

102(4)(A)(ii)(a). Finally, he has proven by

the greater weight of the credible evidence

that this employment-related injury was the

“major cause” of his need for medical

treatment and any disability which he may have

sustained, as required by Ark. Code Ann. §11-

9-102(4)(E)(ii).

5. The respondent has controverted this claim

in its entirety.

6. As no benefits have herein been awarded to

the claimant, no controverted attorney’s fee

can be awarded to his attorney, at this time.

ORDER

The respondent shall be liable for the expense of medical

services for his bilateral carpal tunnel syndrome that have been

provided or recommended by Dr. Russell Allison, Dr. Robert

Garrison, and Dr. Robert Lumsden. This liability is subject to the

medical fee schedule.

All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.
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This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                   
                    MICHAEL L. ELLIG
                    ADMINISTRATIVE LAW JUDGE
                                         


