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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
CLAIM NO. G001148

RICKEY CANNON   CLAIMANT

VISKASE COMPANIES, INC.        RESPONDENT EMPLOYER

HARTFORD INSURANCE COMPANY            RESPONDENT CARRIER

ORDER AND OPINION FILED OCTOBER 14, 2010 

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE M. SCOTT WILLHITE, Attorney at Law,
Jonesboro, Arkansas.

Respondents represented by the HONORABLE GENE WILLIAMS, Attorney at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Jonesboro, Arkansas on September

10, 2010.  A Prehearing Conference was held on April 20, 2010 and a Prehearing

Order was filed the same date.  A copy of the Prehearing Order was marked as

Commission Exhibit #1 and made a part of the record without objection.

At the prehearing conference and before the hearing, the parties agreed to the

following stipulations:

1.  There was a June 27, 2009 compensable injury.

2.  The compensation rates are $550/418.

The claimant contends that he sustained a specific incident injury on June 27,
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2009 and is entitled to additional medical treatment and also is entitled to total

temporary disability benefits from December 9, 2009 through March 8, 2010.  The

claimant also requests permanent partial disability benefits amounting to 10% pursuant

to an impairment rating assigned by Dr. Abraham.  The claimant requests attorney’s

fees.

Respondents contend that treatment by physicians other than Dr. Lin is not

authorized.  Respondents also contend that the treatment rendered by Dr. Abraham

was not for the compensable injury but was for a pre-existing back condition. 

Respondents last paid medical in June or July 2009 for Dr. Lin’s care and treatment. 

Respondents further contend that the Veterans’ Administration assessed a 10% rating

in 2006 to the claimant.

ISSUES TO BE LITIGATED

1.  Additional Medical

2.  Total Temporary Disability Benefits.

3.  Permanent Impairment Rating.

4.  Offset for group benefits paid.

5.  Attorney’s fees.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:
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FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  The Arkansas Workers’ Compensation Commission has jurisdiction of this

claim.

2.  There was a June 27, 2009 compensable injury.

3. The compensation rates are $550/418.

4.  The claimant has proven by a preponderance of the evidence that the

additional medical treatment he has pursued is reasonable and necessary

and related to his compensable injury.  

5. Respondents are responsible for the reasonable and necessary medical.  

6. The claimant has proven by a preponderance of the evidence that he

remained in his healing period and unable to earn wages from December

9, 2009 through March 7, 2010.

7. Respondents are entitled to a dollar for dollar credit for the group

disability benefits paid and the group medical benefits paid.  

8. The claimant has proven by a prep. of the evidence that he is entitled to

the 10% perm. impairment rating assigned by Dr. Abraham.

9. The claimant’s attorney is entitled to the maximum statutory attorney’s fee

on benefits awarded herein, one-half of which is to be paid by claimant

and one-half to be paid by respondents in accordance with Ark. Code

Ann. §11-9-715 and Arkansas Workers’ Compensation Rules and

Regulations, Rule 10.
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DISCUSSION

The claimant, 49 years old, began his employment with the respondent employer

as a machine operator in May 2008.The claimant’s employer makes meat casings.  The

claimant’s job required lifting, bending, stooping and using his back.  Before June 2009

the claimant had not been told by a doctor that he needed back surgery.  On June 27,

2009 the claimant was lifting jugs of salt weighing 40-50 pounds to put in a hydro tank

when he felt something pop in his back.  T-12.  The claimant worked the 7:00 p.m. to

7:00 a.m. shift and the incident happened about 7:20 p.m.  The claimant testified that

he felt immediately weak in his left leg.  T-13. The claimant completed his shift but

reported the incident to his supervisor, John Hurley.  The claimant continued to work

until December 9, 2009.

The claimant was sent to Dr. Lin by his employer for medical care and was under

his care from June 29, 2009 through July 10, 2009.  Dr. Lin prescribed medication, did

no diagnostic testing but did have the claimant on light duty.  The claimant was

released back to full duty on July 10, 2009 and he continued to work his regular job

until December 10, 2009.  The claimant continued to have sharp back pains and pain

down his left leg to the knee.  The claimant ultimately saw Dr. Abraham, had an MRI

and had surgery on December 9, 2009.  The claimant remained off work from

December 9, 2009 through March 8, 2010 but did receive 3 weeks of short-term

disability (about $800).  According to the claimant, his back was better following the

surgery and he has returned to his old job.  The claimant testified that he continues to

work but avoids some activities that he previously did, such as working on cars.  The
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claimant’s health insurance paid for much of his medical with the claimant paying

deductibles.  The claimant continues to have an annual check up with the VA Hospital

since he had a back injury in the military.  

The claimant described his pain level with his back before June 2009 and he

rated it a 3 on a 1 to 10 scale with 10 being great pain.  He rates his back pain

following the June 2009 incident as a level 10.  The claimant testified that he continued

working because that was his only means of support.  The claimant confirmed that he

had seen Dr. Abraham for his back in 2007.

Under cross examination, the claimant confirmed that he had sought emergency

room treatment for his back in 2002 and indicated he had a four month history of back

and leg pain.  The claimant treated again in 2004 and again in 2005 and again in 2006

with no injury.  The claimant’s back pain was going down his left leg.  The claimant

underwent epidural steroid injections in 2006 and it was in 2006 that the VA assigned a

10% rating to the claimant’s back.   The claimant receives $123 per month pursuant to

the rating.  In March 2006, the claimant saw Dr. Richardson for back pain and advised

her if he needed surgery, he would do that.  Dr. Richardson sent the claimant for an

MRI in 2007.  The claimant sought medical attention with the VA in 2008 and another

MRI was ordered.  The claimant sought medical treatment with Dr. Richardson in

December  2008 and again sought treatment with Dr. Cherie Willis in March 2009.

The claimant confirmed that his back got better and got worse from time to time

following his back injury in the military until June 2009.  The claimant confirmed that his

back pain got worse after the June 2009 incident at work.  The claimant also confirmed
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that Dr. Abraham did not recommend surgery prior to December 2009 but he did

recommend surgery after the June 2009 work incident.  

John Hurley, shift supervisor for the respondent employer, testified that the

claimant reported his injury and paperwork was completed.  The claimant was on light

duty for a short period and then released to full duty.  Mr. Hurley did not recall giving

the claimant a Form N.  

Donna Bell, Human Resource Manager for the respondent employer, testified

that she had been re-employed for about one and one half years.  Ms. Bell took the

claimant to Dr. Lin on two occasions.  Ms. Bell testified that on Dr. Lin’s last

appointment, the claimant told him he was much better.  Ms. Bell did not realize the

claimant was continuing to have problems until he brought in an MRI bill in August

2009.  The claimant completed paperwork in Dec. 2009 for short term disability for non

work related injuries.

Ms. Bell confirmed that the claimant took a pre-employment physical as well as

annual physicals and was not disqualified from working because of these physicals. 

Ms. Bell confirmed that Dr. Lin did not perform any tests other than a range of motion

test.  Ms. Bell acknowledged that she told the claimant that his MRI in August 2009

might not be paid by the workers’ compensation insurance carrier.  Ms. Bell was not

aware if a Form N had been completed by the claimant.  

On rebuttal, the claimant testified that he was not provided a Form N and he did

not even know what that form was.  

ADJUDICATION
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Arkansas Code Annotated §11-9-508(a)(Repl.2002) requires employers to

provide such medical services as are reasonably necessary in connection with the

injury received by the employee.  The injured employee has the burden of proving by a

preponderance of the evidence that medical treatment is reasonably necessary for

treatment of a compensable injury.  Ark. Code Ann. §11-9-705(a)(3)(Repl. 2002):

Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995).  What

constitutes reasonable and necessary treatment under §11-9-508(a) is a fact question

for the Commission.  General Elec. Railcar Repair Servs. v. Hardin, 62 Ark. App. 120,

969 S.W.2d 667 (1998).  The Commission has the authority to accept or reject medical

opinions and its resolution of the medical evidence has the force and effect of a jury 

verdict.  Estridge v. Waste Mgmt., 343 Ark. 276, 33 S.W.3d 167 (2000).  Medical

treatment which is required to stabilize and maintain an injured worker’s status remains

the responsibility of the employer.  Artex Hydrophonics. Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).  A claimant may be entitled to ongoing treatment after the

healing period has ended if the treatment is geared toward management of the injury. 

Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004).  

In the present case, the claimant has proven by a preponderance of the

evidence that the additional medical requested is reasonable and necessary.  The

claimant sustained an undisputed incident at work and was sent to the company doctor,

Dr. Lin, on three occasions.  Dr. Lin did not recommend any diagnostic testing but did

prescribe some medication.  On July 10, 2009 Dr. Lin returned the claimant to work on

regular duty.  The claimant next sought treatment with his family doctor and had an MRI
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on August 19, 2009 which revealed:

Degenerative disc and facet changes at multiple levels
cause neuroforaminal narrowing as described above. This is
somewhat worsened on the left at L4-L5 where there may be
a small foraminal disc herniation superimposed on the
overall disc bulge and possibly affecting the exiting left L4
nerve root. 
Jt. Exh. #1, p. 57

The claimant was next seen by Dr. Robert Abraham, neurosurgeon, who examined the

claimant on October 12, 2009 with symptoms of sharp, throbbing pain in his low back

on the left and radiating down his posterior left hip and down the leg to the knee.  The

claimant was unable to walk without pain and unable to sleep.   Dr. Abraham ordered a

myelogram and a CT of the lumbar spine and these were performed on October 22,

2009.  The CT revealed:

IMPRESSION:   
1.  There is a left posterolateral disc protrusion in the region
of the left neural foramen which should cause symptoms in
the distribution of the left L4 nerve root if it is of clinical
significance.  Clinical correlation is recommended.
2.  There are conjoined left L5 and S1 nerve roots with an
associated posterior bulge of  the L5-S1 intervertebral disc
and poor filling of the left S1 nerve root sleeve.
Jt. Exh. #l, p. 64.

On December 9, 2009, Dr. Abraham performed a left L4-5 microdiskectomy and

the operative report reveals that there was a grossly herniated disk in the lateral aspect

of the spinal canal and into the neuro foramina.  The herniated disc material was

removed and a moderate size fragment was removed.  The claimant followed up with

Dr. Abraham on January 11, 2010 and he was having some stiffness and some mild

spasms.  The claimant was cleared to return to work by Dr. Lin on March 7, 2010.  
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Dr. Abraham was aware the claimant had some back problems before the June

2009 incident since he had treated the claimant in 2007 and an MRI revealed at that

time a mild L4-5 bulging disc.  The October 2009 diagnostic tests revealed an L4-5

herniation and this followed the claimant’s June 2009 work incident and his increased

claims of back pain that radiated down his left leg. Dr. Abraham was questioned about

the major cause of the claimant’s back condition and he testified in his July 9, 2010

deposition that “the patient pinpointed this one event, so I would have to say that that

(sic) was the cause of an increase in symptoms”.  Jt. Exh. 2, p. 13.  Dr. Abraham

opined he expected the claimant to be off work within six to ten weeks since his job was

medium to heavy-duty work.

After considering the claimant’s credible testimony and considering the medical

evidence to include the deposition testimony of Dr. Abraham, I find the claimant has

proven by a preponderance of the evidence that the additional medical he has sought

was reasonable and necessary and related to the compensable injury.  The claimant

has returned to work and has less pain in his back and legs.  The claimant contends to

perform his pre-injury job.

Respondents contend that the medical the claimant sought was unauthorized. 

The claimant testified that he was not furnished the AR-N form which outlines the

change of physician procedures.  If the AR-N form is not presented to the employee

after notice of an injury, the change of physician rules do not apply.  Ark. Code. Ann.

§11-9-514(c)(2).  Both the supervisor and the human resource manager were not

familiar with the AR-N form being given to the claimant.  Since there was credible



10

testimony that the AR-N form was not provided to the claimant, I find that the change of

physician rules do not apply.  I further find that the claimant sought medical care

through his family doctor and then with Dr. Abraham, a neurosurgeon, and I find the

medical treatment the claimant pursued was reasonable and necessary and related to

the compensable injury.  I find respondents are liable for the reasonable and necessary

medical treatment.  Even after the employer knew the claimant had pursued an MRI for

his back, there were no efforts made to provide medical treatment.  

I found the claimant to be credible and provided testimony about having some

pre-existing back problems stemming from his military background.  The claimant had

previously sought medical treatment for his back before the June 2009 incident,

however, the diagnostic studies revealed his back condition had worsened following

the June 2009 incident.  

The claimant next contends that he is entitled to temporary total disability

benefits from December 9, 2009 through March 8, 2010.  In order to be entitled to

temporary total disability benefits, the claimant must remain in his healing period and

be totally unable to earn wages.  Ark. State Hwy. & Transp. Dept. v. Breshears, 272

Ark. 244, 613 S.W.2d 392 (1981).   

In the present case, the medical supports the claimant’s contention that he was

taken off work on December 9, 2009 since that is the date he underwent his back

surgery.  Dr. Abraham opined the usual recovery is six to ten weeks.  It was the

respondents’ physician, Dr. Lin, who cleared the claimant to return to work on March 7,

2010.  I find the claimant has proven by a preponderance of the evidence that he
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remained in his healing period and unable to work from December 9, 2009 through

March 7, 2010.  Respondents are responsible for the temporary total disability benefits.

There was testimony that the claimant drew some short term group disability

benefits while he was off work.  Respondents are entitled to a credit for the group

disability benefits paid to the claimant and respondents are entitled to a credit for the

group medical benefits paid in this matter.  See Ark. Code Ann. §11-9-411.

The claimant next contends that he is entitled to the 10% permanent impairment

rating as assigned by Dr. Abraham.  Respondents contend the VA has previously

assigned a 10% rating to the claimant’s back and the claimant draws a monthly

disability associated with that rating.  "Permanent impairment" has been defined as any

permanent functional or anatomical loss remaining after the healing period had ended. 

Johnson v. General Dynamics, 46 Ark. App. 188, 878 S.W.2d 411 (1994).  Further, the

AMA Guides define "permanent impairment" as an "impairment that has become static

or well stabilized with or without medical treatment and is not likely to remit despite

medical treatment."  The AMA Guides further qualify the definition by noting that "[a]

permanent impairment is considered to be unlikely to change substantially and by more

than [three percent] in the next year with or without medical treatment."Excelsior Hotel

v. Squires, 83 Ark. App. 26, 115 S.W.3d 823 (2003).

       Further, the Commission was required to adopt an impairment rating guide to be

used in the assessment of anatomical impairment, and the Commission has adopted

the AMA Guides to be used in this assessment. Ark. Code Ann. § 11-9-522(g)(1)(A)

(Repl. 2002); W.C.C. Rule 099.34. The Commission is authorized to decide which
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portions of the medical evidence to credit and to translate this medical evidence into a

finding of permanent impairment using the AMA Guides and the Commission may

assess its own impairment rating rather than rely solely on its determination of the

validity of ratings assigned by physicians.  Avaya v. Bryant, 83 Ark. App. 273, 105

S.W.3d 811 (2003).

Dr. Abraham has assigned a 10% impairment rating using the AMA Guides to

the Evaluation of Permanent Impairment, 4th edition.  In reviewing the AMA Guides,

Table 75 on page 113, I find that a 10% permanent impairment rating is appropriate for

a surgically treated disk lesion.  The claimant has been assigned a 10% rating for his

back by the VA Administration, however, their rating may take into account different

parameters than the impairment rating guides used for rating purposes with the

Arkansas Workers’ Compensation Commission.  I find that the 10% perm. impairment

rating assigned by Dr. Abraham is consistent with the AMA Guides for a surgically

treated disk and find respondents are liable for the permanent partial disability benefits

associated with the 10% impairment rating. 

ORDER

The claimant has proven by a preponderance of the evidence  that the additional

medical treatment he has pursued is reasonable and necessary and related to his

compensable injury.  Respondents are responsible for the reasonable and necessary

medical.  The claimant has proven by a preponderance of the evidence that he

remained in his healing period and unable to earn wages from December 9, 2009

through March 7, 2010.  Respondents are entitled to a dollar for dollar credit for the
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group disability benefits paid and the group medical benefits paid.  The claimant has

proven by a preponderance of the evidence that he is entitled to the 10% permanent 

impairment rating assigned by Dr. Abraham.

The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.

All sums herein accrued are payable in a lump sum without discount and this

award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED. 
_____________________________________
LINDA K. MARSHALL
Administrative Law Judge


