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ISSUES

This case was submitted on the record in lieu of a hearing to determine the

claimant’s entitlement to payment of medical expenses and attorney’s fees.

At issue is whether or not the Workers’ Compensation Act is the claimant’s

exclusive remedy under Ark. Code Ann. § 11-9-105 and Vanwagoner v. Beverly

Enterprises, 334 Ark. 12, 970 S.W.2d 810 (1998), placing the claimant under the

jurisdiction of the Commission pursuant to Ark. Code Ann. § 11-9-102(9)(10)(11).

Also at issue is the constitutionality of the exclusive remedy doctrine based on

Articles 2, 3 and 21 of the Arkansas Constitution and the Equal Protection and Due

Process clauses of the Fourteenth Amendment to the U.S. Constitution.

After reviewing the evidence impartially, without giving the benefit of the

doubt to either party, Ark. Code Ann. §11-9-704, I find the Commission has

jurisdiction of this claim and the claimant is barred from suing the employer in tort

by the exclusive remedy doctrine.
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STATEMENT OF THE CASE

Attorney Mays filed suit in Circuit Court on behalf of 68 present and former

employees of Georgia-Pacific contending his clients were exposed to asbestos on

the job.  He requested a program of medical monitoring to determine his client’s

need for physical and mental treatment.  He also challenged the constitutionality of

the exclusive remedy doctrine.  On March 11, 2005, the Circuit Court entered an

Order dismissing all claims due to the exclusive remedy doctrine.  On November 9,

2006, the Arkansas Supreme Court reversed the Circuit Court’s decision holding

that the determination of jurisdiction was the sole province of the Workers’

Compensation Commission, Carter v. Georgia-Pacific Resins, Inc., 368 Ark. 19, 242

S.W.3d 616 (2006).

This is an unusual claim in that none of Mr. Mays’ clients have been

diagnosed with an occupational disease or mental illness.  None of these

employees are receiving medical or psychological treatment.  And none of them

have missed time from work due to physical or mental injuries.  Some of these

clients are still employed with Georgia-Pacific.  Others have retired and their claims

may be affected by the statute of limitations.  Not all of the employees worked

inside the plant.  Some of them were truck drivers.  No evidence was submitted to

prove the claimant was exposed to asbestos on the job.  No details have been

offered on the medical monitoring program from a physician to determine the

reasonable necessity of the program pursuant to Ark. Code Ann. § 11-9-508.

The claimant contends that he/she is at increased risk for developing an

occupational disease and mental anxiety due to exposure to asbestos in the

workplace.  Because Act 796 of 1993 requires objective medical findings before a

claim can be found compensable, claims for increased risk are not covered by the

Workers’ Compensation Act.  The claimant further argues that if the Commission
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has jurisdiction over this claim but finds the claim is not compensable, then the

exclusive remedy doctrine is unconstitutional.

The respondents contend the Workers’ Compensation Act is the claimant’s

exclusive remedy.  The Act provides remedies for occupational disease under Ark.

Code Ann. § 11-9-601, et seq. and mental illness pursuant to Ark. Code Ann. § 11-

9-113.  The absence of a particular remedy (such as fear or increased risk) does

not mean that this claim is not covered by the Act.

The following exhibits were submitted without objection and comprise the

evidence of record:  the parties’ prehearing questionnaires, Stipulations filed

February 1, 2010 (which is a surprising mixture of “contentions,” “Allegations,” and

“Stipulations”), and briefs.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

In his treatise, Professor Larson discusses the basis of the workers’

compensation system, Larson, Workmen’s Compensation (Desk Ed.) § 1, et seq.

The purpose of the system is designed to provide specified benefits to an injured

employee without proof of fault or negligence.  In exchange for these benefits, the

employee gives up his or her common law right to sue the employer for damages.

The employer is required to buy insurance to provide coverage to the employees.

The cost of the insurance premiums is supposed to be passed on to the consumer

of the employer’s product rather than burden taxpayer supported social programs

(Welfare, food stamps, Medicaid) and by extension unemployment benefits,

bankruptcy, and Social Security.

The workers’ compensation system is a hybrid of tort law and social

insurance.  Like tort law, liability is born by the employer with no contribution by the

injured employee or by the State.  Like social insurance, the right to benefits is

based on a public policy of providing support to injured workers and preventing their



-4-

destitution.  The balance between the rights of the employees and the obligations

of their employers is set by the legislature.

The Commission is set up to determine the compensability of a claim and

award benefits on a case by case basis after reviewing testimony, medical and

documentary evidence.  The Commission has no provision for a class action lawsuit

or summary judgment.

The benefits that the Commission can award an injured worker are set by the

legislature and there are limitations on those benefits.  For example, the claimant

is compensated at only a percentage of their average weekly wage; there is a

schedule to calculate benefits for permanent impairment of injuries (Ark. Code Ann.

§ 11-9-521); there are limits on benefits for disfigurement (Ark. Code Ann. § 11-9-

524) and funeral expenses (Ark. Code Ann. § 11-9-527); there are caps on

disability payments (Ark. Code Ann. § 11-9-502) and medical expenses (Rule 30).

No benefits are provided for pain and suffering.

The Commission determines jurisdiction by examining the employment

relationship, Ark. Code Ann. § 11-9-102 (9)(10)(11).  Factors include the requisite

number of employees, the contract of hire for jobs that require work across state

lines; and the degree of control in the employment relationship

(subcontractors/independent contractors).  International Paper v. Tidwell, 250 Ark.

623, 466 S.W.2d 488 (1971), M. Humphries d/b/a Farmers Gulf Station and

Farmers Auto Parts and Body Parts, 271 Ark. 962, 611 S.W.2d 791 (1981), Garcia

v. A & M Roofing, 89 Ark. App. 251, 202 S.W.3d 532 (2005), E. Williams v. Johnson

Custom Homes, 374 Ark. 457, 288 S.W.3d 607 (2008).

Notably, public welfare is also a consideration in determining jurisdiction.

Gentry v. Jett, 235 Ark. 20, 356 S.W.2d 736 (1962), Missouri City Stone, Inc. v. J.
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Peters, 257 Ark. 917, 521 S.W.2d 58 (1975), (minimizing the likelihood of one of its

citizens becoming a public charge or object of local charity).

In the case at bar, Mr. Mays’ clients have an undisputed employment

relationship with Georgia-Pacific.  Therefore, the Commission has jurisdiction over

these claims.

Once jurisdiction has been established, the claimant has the burden of

proving that his or her claim is compensable.  Generally speaking, specific and

gradual injuries are defined by Ark. Code Ann. § 11-9-102, however, occupational

disease is addressed in Ark. Code Ann. § 11-9-601, et seq., while mental illness is

covered by Ark. Code Ann. § 11-9-113.

By definition, compensable injuries do not include accidents that occur when

the injured employee was not performing employment services.  In these cases, the

Court has ruled that the injured employee is excluded under the Act and may sue

his or her employer in tort.

By definition, compensable injuries do include occupational disease and

mental illness.  Mr. Mays is arguing that the limitations of those benefits are unjust.

Occupational injuries can have a long latency period and the workers’

compensation law does place limitations on when a claim may be filed.

A latency period, or latent period, is the time between exposure to a
disease-causing agent and the onset of the disease.  Sometimes the
term is used synonymously with “incubation period” and though they
are not the same, in some cases the latency period and incubation
period are the same length of time.  The distinction is that the latency
period involves the time between exposure and evidence that the
disease has manifested (i.e., it is clinically detectable); the incubation
period, on the other hand, refers to the period where an individual has
been infected with a disease (and it is therefore clinically detectable),
but the disease is dormant and asymptomatic.  The incubation period
ends when the disease becomes symptomatic.

Diseases associated with asbestos typically have a long latency
period.  The onset of asbestosis, for example, averages from about
10 to 20 years after exposure to asbestos fibers.  Similarly, the
latency period for mesothelioma typically ranges from 20 to 40 years.
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www.asbestos.net/medical glossary (accessed May 31, 2010),
referencing John Last.  From the Encyclopedia of Public Health at
eNotes.com.

As discussed earlier, all workers’ compensation benefits for compensable

claims are subject to limitations set by the legislature.  The employee does not have

the right to sue the employer in tort because the benefits provided under the

Workers’ Compensation Act are deemed inadequate.

The claimant argues that if this claim falls within the jurisdiction of the

Workers’ Compensation Commission, but is found not to be compensable, then the

exclusive remedy provision is unconstitutional.  Compensation was not listed as an

issue in the Prehearing Order.  No proof of exposure to asbestos was submitted

into evidence and there is no stipulation on that point.  Since the claimant has not

provided sufficient information to determine the compensability of this claim, the

constitutional argument is moot.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the relationship of employee-employer-
carrier existed among the parties.

2. The Workers’ Compensation Act is the claimant’s exclusive
remedy pursuant to Ark. Code Ann. § 11-9-105.

IT IS SO ORDERED.

Elizabeth W. Hogan        
ELIZABETH W. HOGAN
Administrative Law Judge


