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STATEMENT OF THE CASE

A hearing was held in the above styled claim on July 13, 2010,

in Fort Smith, Arkansas.

A pre-hearing order was entered in this case on May 18, 2010.

This pre-hearing order set out the stipulations offered by the

parties and outlined the issues to be litigated and resolved at the

present time.  A copy of this pre-hearing order was made

Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:

1. On all relevant dates,  the relationship of employee-

employer-carrier existed between the parties.

2. The appropriate weekly compensation rates are $550.00 for

total disability and $413.00 for permanent partial

disability.

3. The claim is controverted in its entirety.
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By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. Whether the claimant sustained a compensable injury to

his feet and hands in December of 2009,in the form of

frostbite.

2. The claimant’s entitlement to medical services, temporary

total disability from December 15, 2009 through a date

yet to be determined, and attorney’s fees.

In regard to these issues, the claimant contends:
  
“a. The claimant contends that he developed
frost bite in early December because of the
cold temperature that existed in his work
place before his employer eventually turned on
the heat system.

 b. The claimant contends that he is entitled
to temporary disability benefits from December
15, 2009 until a date yet to be determined and
reasonably necessary medical treatment.

 c. The claimant contends that his attorney is
entitled to an appropriate attorney’s fee.”  
 

In regard to these issues, respondents contend:

“(a). The respondents contend that claimant
did not sustain a compensable injury in the
course and scope of his employment.”

 DISCUSSION

The central issue is whether the claimant sustained a

“compensable injury” to his feet and hands in December of 2009, in

the form of frost bite.  The burden rests upon the claimant to

prove this compensable injury. In order to meet this burden, the

claimant must show that the difficulties, which he has experienced
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with his feet and hands, satisfy all of the statutory requirements

for a “compensable injury” that are set out in the Act.  

The first of these statutory requirements are contained in

Ark. Code Ann. §11-9-102(4)(D).  This subsection requires that the

claimant “establish” by medical evidence, the actual existence of

the physical injury or damage that is alleged to be compensable.

Further, the claimant must prove that the actual existence of this

physical injury or damage is supported by “objective findings”, as

that term is defined by Ark. Code Ann. §11-9-102(16)(A)(i).

The medical reports of Dr. William Dudding and Dr. Cole

Goodman clearly establish the actual existence of physical injury

or damage to the claimant’s feet and hands, in the form of frost

bite.  Further, the records of these physicians show that the

actual existence of this physical injury or damage is supported by

clearly “objective findings” that were noted on various physical

examinations, such as abnormal temperatures of the affected body

parts and discolorations of the skin of these affected body parts.

Thus, the claimant has satisfied the statutory requirements for a

“compensable injury” that are contained in Ark. Code Ann. §11-9-

102(4)(D).

The claimant must next prove that these medically established

and objectively supported physical injury or damage to his feet and

hands satisfies the definitional requirements for a “compensable

injury” as set out in Ark. Code Ann. §11-9-102(4)(A). This

subsection contains six categories of “compensable injuries”. Each

of these categories have their own specific definitional
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requirements. The claimant must prove by the greater weight of the

credible evidence that the physical injury or damage to his feet

and hands satisfies all of the definitional requirements of one of

the categories.  

Several of these categories of “compensable injuries” can be

easily eliminated.  The alleged “compensable injury” in this case

is not a “mental illness”, “hernia”, or “adverse reaction” to a

vaccination.  This would eliminate Ark. Code Ann. §§11-9-

102(iii)(v) and (vi).  

Clearly, the alleged “compensable injury” does not involve the

claimant’s back or neck. Nor, is the alleged “compensable injury”

in the form of a hearing loss. Finally, there is no allogation and

certainly no evidence that the physical injury or damage to the

claimant’s feet and hands was in any way caused by “rapid

repetitive motion” or that it was in the form of carpal tunnel

syndrome.  Thus, the claimant’s alleged “compensable injury” would

not fall under the category of “compensable” injuries defined by

Ark. Code Ann. §11-9-102(4)(A)(ii).

This leaves the categories of “compensable” injuries that are

defined in Ark. Code Ann. §11-9-102(4)(A)(i) and §11-9-

102(4)(A)(iv). Although these two categories have some of the same

definitional requirements, they also have some differing

requirements.  

Ark. Code Ann. §11-9-102(4)(A)(i) has five definitional

requirements. These definitional requirements are:
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(1) The physical injury or damage must arise

out of and occur in the course of the

employment.

(2) The physical injury or damage must be

caused by a “specific incident”.

(3) The physical injury or damage must be

“identifiable by time and place of

occurrence”.

(4) The physical injury or damage must cause

internal or external physical harm to the

body.

(5) The physical injury or damage must

require medical services or result in

disability or death.

The definitional requirements for a “compensable injury” under

Ark. Code Ann. §11-9-102(4)(A)(iv) are actually contained in Ark.

Code Ann. §11-9-114.  This subsection is expressly limited to

“cardiovascular, coronary, pulmonary, respiratory, or cerebral

vascular accident or myocardial infarction.” Further, it requires

that these specific injuries or conditions cause “injury, illness,

or death.”  This section further mandates that:

“In relation to other factors contributing to the
physical harm, an accident is the major cause of
the physical harm.” (emphasis mine)

The Court of Appeals, in the case of City of Blytheville v.

McCormick, 56 Ark. Ap. 149, 949 S.W. 2d 855(1997), has held that

the term “accident” (as used in this subsection) is “an event
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caused by a specific incident and identifiable by time and place of

occurrence”. 

Finally, this subsection requires:

“The exertion of the work necessary to precipitate
the disability or death was extraordinary and
unusual in comparison to the employee’s usual work
in the course of the employee’s regular employment,
or alternatively, that some unusual and unpredicted
incident occurred which is found to have been the
major cause of the physical harm.” (emphasis mine)

In regard to this latter requirement, this section prohibits

consideration of physical or mental “stress”.

Clearly, there is one definitional requirement that is common

to both of these categories of compensable injuries and is, in

fact, required by all of the various categories. This common

requirement is that the injury or physical harm must “arise out of

and occur in the course of the employment”. To satisfy this

requirement, the claimant must prove that the injury or physical

harm was causally related to the employment and occurred while

employment services were being performed.  However, to satisfy this

requirement, the claimant need not prove that the employment was

the sole or even major cause of the injury or physical harm.

In the present case, the greater weight of the evidence shows

that the likely or probable cause of the frost bite that the

claimant experienced to his feet and hands was his exposure by his

employment to cold temperatures for extended periods for a several

day span in December of 2009.  The claimant testified that he had

never experienced similar difficulties prior to December of 2009,

and there is no other evidence to the contrary. The claimant
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testified that for several days the temperature at his work station

was continuously cold and that on several occasions he had to take

his air gun into the office to thaw it out, in order to get it to

work. It was the expert opinions of both Dr. Dudding, Dr. Bean, and

Dr. Goodman that this lengthy exposure to cold at his place of

employment precipitated an episode of Raynaud’s phenomena (a severe

restriction of blood flow) in his extremities and that this reduced

blood flow continued with the cold to produce his “frost bite”. The

opinions of these medical experts is uncontradicted and convincing.

In reaching this decision, I recognize that the evidence

indicates that the claimant also went on a motorcycle ride on

December 5, 2009. However, the claimant testified that, while he

was riding his motorcycle, it was not as cold as it was when he was

working and that he only rode his motorcycle for no more than an

hour and was only outside for no more than two hours. He also

testified that he was already experiencing symptoms with his feet

and hands, prior to the motorcycle “ride”.

I have also considered the testimony of Tony White and David

Hodges that is to some extent contradictory to certain aspects of

the testimony of the claimant. However, I find the claimant’s

testimony to be more credible. I would also note that Mr. White’s

testimony does reveal that the claimant’s work station was on the

opposite side of the building from the only heater and near a door.

Mr. White further conceded that there was at least a day or so, in

December and prior to the claimant requesting to see a doctor on

December 14, 2009, when it was cold and the heater did not work. 
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However, after consideration of the evidence presented, it is

my opinion that the claimant has failed to prove by the greater

weight of the credible evidence that the frost bite of his feet and

hands was caused by a “specific incident” or is “identifiable by

time and place of occurrence”. Both the claimant’s testimony and

the history recorded in the medical evidence indicate that the

claimant’s difficulties with his feet and hands evolved over a

period of time in early December of 2009.  The claimant could not

identify, with any degree of specificity, even the day upon which

these symptoms first began.  More importantly, as previously noted,

the expert medical evidence shows that the injury or physical

damage to the claimant’s feet and hands, in the form of frost bite,

was the result of the claimant’s prolonged exposure to low

temperatures over an extended period of time, rather than any

particular event or specific incident on a given date.  

Thus, the claimant has failed to satisfy two of the

definitional requirements of Ark. Code Ann. §11-9-102(4)(A)(i).

This failure prevents the physical injury or damage to the

claimant’s feet and hands, in the form of frost bite, from

constituting a “compensable injury”, as defined by this subsection.

After consideration of all the evidence presented, it is also

my opinion that the greater weight of the credible evidence fails

to establish that the claimant’s frost bite to his feet and hands

represent a cardiovascular, coronary, pulmonary, respiratory, or

cerebral vascular accident or myocardial infarction.  Further, the

greater weight of the credible evidence fails to establish that an
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“accident”, as that term was defined by the Court of Appeals in

McCormick,  was the “major cause” of this claimant’s physical harm.

Thus, the claimant has failed to satisfy the definitional

requirements of Ark. Code Ann. §11-9-114.  This failure prevents

the physical injury or damage to the claimant’s feet and hands, in

the form of frost bite from constituting a “compensable injury”, as

defined by this subsection. 

Although it is my opinion that the claimant has proven by the

greater weight of the credible evidence that his employment with

this respondent played a causal role in the “frost bite” to his

feet and hands, such a fact is not sufficient, in and of itself, to

make this injury or physical damage “compensable”. Obviously, when

the legislature adopted the various definitional requirements of

Ark. Code Ann. §11-9-102(4)(A), it clearly intended that not all

work-related injuries were to be compensated under the Act. Based

upon the facts, established by the evidence in the case, the

present claimant’s injury appears to be one of those.  

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation

Commission has jurisdiction of this claim.

2. On all relevant dates in December of 2009,

the relationship of employee-employer-carrier

existed between the parties.

3. On all relevant dates in December of 2009,

the claimant earned wages sufficient to

entitle him to weekly compensation benefits of
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$550.00 for total disability and $413.00 for

permanent partial disability, should such

benefits have been appropriate.

4. The claimant has failed to prove that the

frost bite to his feet and hands, which he

experienced in December of 2009, represents a

“compensable injury”, as that term is defined

by Ark. Code Ann. §11-9-102(4)(A).

5. The respondents have denied the occurrence

of any compensable injury to the claimant’s

feet and hands and have controverted this

claim in its entirety. 

ORDER

Based on my foregoing findings and conclusions, I have no

alternative but to deny and dismiss this claim in its entirety.

IT IS SO ORDERED.

                                
      MICHAEL L. ELLIG

            ADMINISTRATIVE LAW JUDGE

                                         


