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Hearing before Administrative Law Judge Barbara Webb on January 27, 2010, in
Little Rock, Pulaski County, Arkansas.

Claimant was represented by Mr. Mark Alan Peoples, Attorney at Law, Little Rock,
Arkansas. 

Respondents’ No. 1 were represented by Mr. Robert J. Donovan, Attorney at Law,
Marianna, Arkansas.

Respondents No. 2, The Death and Permanent Total Disability Trust Fund was
represented by Mr. David L. Pake, Attorney at Law, Little Rock, Arkansas. 

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on January 27, 2010, before

Administrative Law Judge Barbara Webb.  A Pre-hearing Order was entered in this

case on November 24, 2009.  The Pre-hearing Order set forth the stipulations

offered by the parties and outlined the issues to be litigated and resolved at this

hearing.  A copy of the Pre-hearing Order was made Commission’s Exhibit No. 1

to the hearing record.  The following stipulations as submitted by the parties in the

Pre-hearing Order and as amended on the record are hereby accepted:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2.  The employer/employee/carrier relationship existed on or about July

27, 2009, when the claimant sustained a fatal injury arising out of and

in the course of his employment with respondent employer.

3. The claimant’s average weekly wage was $960.59.

4. The dependency benefit of $480.00 has been accepted and is being

paid to Kyhlee Cruce, the claimant’s dependent child.

By agreement of the parties, the issues to be determined are:

1. Controversion of the dependency benefits in excess of $243.00 per

week.

2. Attorney’s fees.

The record consists of a one volume transcript of the January 27, 2010

hearing, consisting of the testimony of Mitch Blakely, Sheila Hall, and all

documentary evidence consisting of Commission’s Exhibit No. 1 (Pre-hearing

Order); Joint Exhibit No. 1 (Partial Transcript of Recorded Conversation - 8/11/09);

Claimant’s Exhibit Number 1 (Non-Medical Records with Index); Claimant’s Exhibit

No. 2 (Letter of Mark Peoples - 3/3/09);Respondents’ No. 1 Exhibit No. 1 (Non-

Medical Records with Index); Respondents’ No. 1 Exhibit No. 2 (Payment Summary

- Jason Cruce).  I have also blue-backed the post-hearing letter brief submitted by

the Claimant on February 11, 2010, and the post-hearing brief submitted by the
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Respondents on March 5, 2010, which are incorporated into the record of this

proceeding. 

SUMMARY OF THE EVIDENCE

Jason Cruce suffered fatal head injuries on July 27, 2009, while operating

a bulldozer.  He was not married but was survived by his daughter, Kyhlee Cruce,

who was six at the time of his death.  Her date of birth is September 21, 2002.

Cruce had alternate weekend visitation rights which he exercised regularly.  A child

support lien was withheld from his pay.

On July 27, 2009, A First Report of Injury was prepared and submitted to the

Arkansas Workers’ Compensation Commission.   

On August 3, 2009, the claimant’s attorney sent a letter to the Arkansas

Workers’ Compensation Commission entering his appearance for the claimant and

filing a Form AR-C on behalf of the claimant.  In the letter, Peoples states

Mr. Cruce’s minor daughter, six-year-old Kyhlee, was 100% wholly and
actually dependent on him at the time of his death.  Accordingly she is
entitled to compensation at the rate of 50% of Jason’s average weekly wage
as provided in Ark. Code Ann. § 11-9-527(c)(3).  It is believed Jason’s
average weekly wage exceeded $1000.00.

On August 10, 2009, Respondents requested an extension for filing the Form

AR-2 stating that he had not received requested documentation from the biological

mother proving dependency of the six year old child to the deceased, despite

multiple requests.  On August 10, 2009, Respondents sent a letter to Ms. Baggett,

Kyhlee’s mother, with a copy to claimant’s attorney, again requesting the

dependency documentation.  On August 10, 2009, the Commission granted the
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Respondent’s request for an extension for the Form AR-2 and extended the due

date to September 1, 2009.  On August 11, 2009, claimant’s counsel, Mark

Peoples, contacted the representative of the Respondents, Mitch Blakely, by

telephone.  During this call, Peoples informed Blakely that the claimant’s average

weekly wage was over $1000.00.  Blakely responded that preliminary calculations

showed an average weekly wage of $485.00, resulting in a rate of $243.00.  Blakely

requested the dependency documentation.  Peoples stated “Before we do anything

else why don’t we get you what you need and then we will take it from there.”

On August 11, 2009, Blakely acknowledged receipt of the AR-C form by

letter to the Director of Operations and Compliance of the Commission, with a copy

to Peoples.  In his letter, Blakely stated

Reviewing this case we see that the claim was accepted as a compensable
claim.  We have requested the documentation on the dependent child from
the biological mother, Ms. Michelle Baggett, on three separate occasions
without a response to date.  Upon receipt of the necessary documentation
we will begin the bi-weekly compensation payments to the dependent child.
The AR-1 has been filed with an extension granted on filing the AR-2 until
09/01/09. . . .

On August 17, 2009, Blakely sent Peoples copies of the wage history and

computation on weekly benefits indicating that they would be paid at $480.00 per

week.  He further noted that the bi-weekly payments would begin once they

received the necessary dependent information.  On August 22, 2009, Peoples sent

Blakely a copy of Kylee’s birth certificate and a DNA Parentage Test Report.

Payment records reflect that a check in the amount of $2400.00 was issued on

August 28, 2009, to “Michelle Baggett as Legal” for indemnity benefits for the period
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of July 28, 2009 until August 31, 2009.  Bi-weekly checks for indemnity benefits in

the amount of $960.00 began on September 7, 2009, and have continued to be paid

as of the date of the hearing.  On September 8, 2009, Blakely sent a letter to

Baggett which explained that the bi-weekly benefits would continue for Kylee up to

her eighteenth birthday or up to the age of twenty-five, if she continued her

education after high school and became a full time college student.  He further

explained that the State Death and Permanent Total Disability Trust Fund would

take over the payments once the employer dependent maximum threshold of

$178,750.00 was met.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2.  The employer/employee/carrier relationship existed on or about July

27, 2009, when the claimant sustained a fatal injury arising out of and

in the course of his employment with respondent employer.

3. The claimant’s average weekly wage was $960.59.

4. The dependency benefit of $480.00 has been accepted and is being

paid to Kyhlee Cruce, the claimant’s dependent child. 

5. The preponderance of the evidence demonstrates that the

Respondents did not fully or partially controvert the payment of the

dependency benefits in excess of $243.00 per week.
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6. Claimant’s attorney has rendered bona fide legal services on behalf

of the claimant.  Based on the nature, length, and complexity of the

services performed, the claimant is entitled to an attorney’s fee of

$1000.00, which shall be withheld from the dependency benefits

payable to the dependent of Jason Cruce pursuant to Ark. Code Ann.

§ 11-9-715 (a)(1)(C)(i).

DISCUSSION

CONTROVERSION AND ATTORNEY’S FEES

The claimant contends that, upon learning of the claimant’s compensable

death, respondents contacted Michelle Baggett, the mother and legal guardian of

the claimant’s dependent child, Kyhlee Cruce, and requested documentation of

Kyhlee’s dependency.  This conversation occurred on or about June 29, 2009.   In

an August 11, 2009, telephone conversation with Mr. Peoples, claimant asserted

his belief that claimant’s average weekly wage at the time of his death was

approximately $1,000, to which respondents countered that the average weekly

wage was $485 and that dependency benefits would be paid at the weekly rate of

$243.  Mr. Peoples then requested wage information for the claimant.

The claimant contends that, but for Mr. People’s request for documentary

proof of claimant’s average weekly wage, respondents intended to pay Kyhlee

death benefits at the weekly rate of $243.  Respondents controverted all death

benefits payable to Kyhlee in excess of $243 per week.  Mr. Peoples is entitled to

a statutory attorney’s fee based on payment of benefits to Kyhlee, the controverted
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portion of which equals $237 per week ($480 – 243).  This would result in Kyhlee

receiving an additional $138,074.70, assuming she does not go to college.  If

Kyhlee attends college until age 25, this figure increases to $224,579.93.  Mr.

Peoples is entitled to a statutory attorney’s fee of 25% of this amount.

Respondents No. 1 contend that they did not controvert any benefits for

purposes of attorney’s fees.

The Death and Permanent Total Disability Trust Fund (Trust Fund) contends

that the start date for the Trust Fund is September 15, 2016, and will withhold

attorney’s fees, if appropriate.  The Trust Fund does not controvert benefits.

The Arkansas Workers’ Compensation Law specifically provides that the

Commission shall direct that a fee be paid to the claimant’s attorney when a claim

has been controverted in whole or in part.  Ark. Code Ann. § 11-9-715.  The

Arkansas courts have long held that making an employer liable for at least a portion

of the attorney’s fees serves the legitimate social purposes of discouraging

oppressive delays in recognition of liability, deterring arbitrary and capricious

denials of claims, and insuring the ability of a necessitous employee to obtain

adequate legal representation.  Aluminum Company of America v. Henning, 260

Ark. 699, 543 S.W.2d480 (1976); Osborne v. Bekaert Corp., 97 Ark. App. 147

(2006).  Stated differently, the fundamental purpose of attorney’s fees statutes such

as Ark. Code Ann. § 11-9-715 is to place the burden of litigation expenses upon the

party that made it necessary.  Cleek v. Great S. Metals, 335 Ark. 342, 981, S.@.2d

529 (1998).
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Whether a claim is controverted is a fact question that must be determined

from the circumstances of each particular case.  Walter v. Southwestern Bell

Telephone Co., 17 Ark. App. 43, 702 S.W.2d 822(1986).  The mere failure to pay

compensation benefits does not amount to controversion, in and of itself, especially

when the carrier accepts the injury as compensable and is attempting to determine

the extent of the disability.  Revere Copper & Brass, Inc. v. Talley, 7 Ark. App. 234,

647 S.W.2d 477 (1983); Horseshoe Bend v. Sosa, 259 Ark. 267, 532 W.W.2d 182

(1976).  However, assuming a position which requires the claimant to retain the

services of an attorney to take the actions necessary to assure that the employee’s

rights are protected may constitute controversion.  New Hampshire Insurance Co.

v. Logan, 13 Ark. App. 116, 680 S.W.2d 720 (1984); Turner v. Trade Winds Inn,

267 Ark. 861, 592 S.W.2d 454 (1980). 

In the instant case, the preponderance of the evidence demonstrates that the

employer did not controvert this claim either fully or partially for purposes of

awarding an attorney fee.  The dependent child has been compensated since the

date of her father’s death.  There has been no gap or unreasonable delay in

payments.  The employer accepted the claim as compensable immediately and

began making payments of dependency benefits once they received the

documentation needed to establish the dependency from the claimant’s attorney.

See, Osborne v. Bekaert Corp., 97 Ark. App. 147 (2006); Stucco v. Rose, 52 Ark.

App. 42, 914 767(1996); Southeast Arkansas Human Development Center v.
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Cortney, 99 Ark. App. 87, 257 S.W.3d 554(2007).  There was no hearing required

and payments began within the extension period granted to the Respondents.

Based on my review of the evidence in this case, I find that respondents

have not fully or partially controverted payment of dependency benefits.

Ark. Code Ann. § 11-9-715 (a)(1)(C) provides that

(i)Whenever the commission finds that a claim has not been
controverted but further finds that bona fide legal services have been
rendered in respect to a claim, then the commission shall direct the
payment of the fees by the injured employee or dependents of a
deceased employee out of the compensation awarded.
(ii) In determining the amount of fees when a claim is not
controverted, the commission shall use its discretion in awarding an
attorney’s fee not to exceed twenty-five percent (25%) and in so doing
shall take into consideration the nature, length, and complexity of the
services performed and the benefits resulting to the compensation
beneficiaries.

In the instant case, I find that the claimant’s attorney has rendered bona fide

legal services consisting of the investigation of the dependency claim, the filing of

the Form AR-C, the calculation of the benefits owed, and the phone conference

held with the representative of the Respondents.  Therefore, I find that the

claimant’s attorney is entitled to an attorney’s fee of $1,000.00 on the dependency

benefits paid to the claimant.

AWARD 

The respondents are hereby directed and ordered to withhold the attorney’s

fee of $1,000.00 in accordance with the findings of fact and conclusions of law set

forth herein.  
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IT IS SO ORDERED.

______________________________
HONORABLE BARBARA WEBB
Administrative Law Judge


