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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On October 26, 2009, a pre-hearing conference was

conducted in the claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.  While the claimant

asserts a specific incident injury as the basis for her workers’ compensation claim, she argues in

the alternative a gradual onset injury over the course of her fourteen (14)  to fifteen (15) years of
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employment.  Respondents content that the claimant’s claim is that of a gradual onset injury.   

The testimony of Lueretta Crow - the claimant,, coupled with medical reports and other

documents comprise the record in this claim.

DISCUSSION

 Lueretta Ann Crow, the claimant, with a date of birth of August 9, 1947, is a high school

graduate.  Claimant commenced her employment with respondent-employer on November 6,

1994, and continued until February 12, 2009.  The claimant’s job title in her employment with

respondent-employer was that of packer.  In describing her employment history prior to her

employment with respondent, the claimant testified:

I was in a hearing aid business up until about ‘88; from there,
I did - managed - or my husband and I managed apartments; came back
here, and went to Ramada Inn - I was a housekeeper, cleaned the rooms;
from there, I went to Emerson - that was a part-time job for three (3)
months; and, from there, I went to Anchor, and been there ever since. (T. 11).

The testimony of the claimant reflects that respondent  manufactures plastic containers. 

Claimant testified regarding the pace she had to maintain to pack items in her employment:

It depends on what table you’re on, but you’ve gotta pack fast;
otherwise, the parts just keeps coming out of the machine and they’ll to
into a grinder and if they go into the grinder, you’re in trouble.  You’ve
gotta be fast enough to keep up with them. (T. 12).

The claimant is 4'10" tall and weighs 141 pounds.  The claimant testified regarding the specific job

duties she performed in January and February 2009, for respondent packing parts from the

machine:

These are plastic parts.  There’s two hundred and fifty (250) 
of them that goes in a box.  You have to make a box, and when you get
your box made, you slide them down the conveyor.  And when your 
conveyor gets full, then you’ve got to get down fast enough to stack them
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on a pallet, and they go so many on a layer, so many layers high - and 
get back before those parts go into the grinder. (T. 12-13).

The claimant testified that in January 2009, there was no one else working with her. 

Regarding the source of the parts that she packed, claimant explained:

They come out of a - two (2) machines; there’s a oven that melts
the material, and then it goes into this other machine that forms whatever
part that you’re scheduled to pack on the line. (T. 13).

The testimony of the claimant reflects that the machines automatically put the parts in an area in 

front of her:

Yeah, they push it through little - individual little doors - and 
You can have several lines, and they just keep coming .    .    .  

*       *       *

Uh-huh.  You make the box up and tape it, and then you put your 
parts in it, close it and tape it, and push it down the conveyor, just a little
ways, cause you want your other box that you’re going to pack next to 
touch it; and then that box, you just keep pushing it till your conveyor is
full. (T. 13-14).

In describing the amount of time it takes her to make up the box; put the parts in the box; and 

place the box on the conveyor, claimant testified:

Getting everything packed and getting it ready to go on, I’d say
about five (5) minutes.  By the time you unload your line, and then get 
back where you need to be, it’s probably, all added together, about like
nine (9) or ten (10) minutes. (T. 14).

The testimony of the claimant reflects that just the packing of the box and placing it on the 

conveyor consumes about three (3) minutes:

Better say three (3) minutes.  Let’s just say about three (3) minutes,
cause you’ve gotta get down and you’ve gotta walk around, and then put
it on the pallet. (T. 15).
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Claimant testified that a full box of parts weigh twenty-eight (28) pounds.  Once the conveyor belt

is full of the boxes of parts, claimant testified:

You’ve gotta get down, pick up one (1) box at a time, and put
it on your pallet, come back to the line, put another one on the pallet, 
until you - until you empty it, if you’re fast enough.  And if you’re not,
then you have to stop, get back up on the table, and get caught up with 
all the parts, and then you finish doing whatever you were doing. (T. 15).

Claimant noted that “you have to keep your eye on the table constantly”during the above process 

of packing.  

The testimony of the claimant reflects that she worked a twelve (12) hour shift.  Claimant

explained:

Well, during all this time, we was doing four (4) days one week 
and five (5) days the second week, and then just start over with the four 
(4) and then five (5). (T. 16).

Claimant testified that while there was not anyone helping her pack the boxes, there was 

occasional assistance removing the filled boxes from the conveyor belt to the pallet:

Not very often, cause you don’t have a partner on the table.  If
that operator is up there, then she might help you, but she is so busy 
trying to keep that line from melting, she’s usually, you know, in the 
back. (T. 16).

The claimant acknowledged that prior to January 2009, she had received treatment for

lower back pain.  The claimant testified that she had received injections in her lower back to

address low back pain prior to January 2009.  Claimant denies that she had been diagnosed with a

herniated disc before January 2009.  The testimony of the claimant reflects that during the time

period covering January 2006 to January 2009, she missed one (1) day of work because of snow

and that on September 7, 2008, her mother died and she was off work for twenty-two (22) days
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under FMLA.  Claimant denies she missed any days during the afore three-year period due to her

back.  

The claimant testified that she was able to perform her job, although occasionally she did

need medical treatment for her back complaints.  Claimant explained that while  her back

complaint would flare up and then get better, she was nevertheless able to do her job and continue

working.  

Claimant’s testimony reflects regarding her back symptoms prior to January 2009:

Well, before then, it was the lower back pain.  I had trouble
getting up and getting down, just, like normal, but it was just hurting
really bad.  I mean, you know.

Yeah, I just had pain, and that’s why they gave me injections,
where I could cope with it. (T. 19).

The claimant noted that once she job the injection for back pain prior to January 2009, she was 

able to do the typical daily things that she wanted to do.  Claimant’s testimony reflects regarding 

her outside work activities prior to January 2009:

Well, my hobby’s been hunting - that’s about it.  I like to gun 
hunt and I like to bow hunt [deer]. (T. 19).

The testimony of the claimant reflects that prior to January 2009, she was able to hunt with a bow

and with a gun.  Regarding such activities since January 2009, claimant responded, “not really”,

explaining:

Well, I tried to pick up the bow; it was too heavy and hurt, and
I dropped it.  He had to pick it up - my husband had to pick it up.  I 
couldn’t do it. (T. 20).

Claimant testified that before January 2009, she was physically able to do all of her household

activities:
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Oh, yeah.  I could run my sweeper, I could mop, I could cook,
I could do the dishes, I could move my furniture around - not now. (T. 20).

The testimony of the clamant reflects that in January 2009, she experienced an incident at 

work.  Regarding the first incident at work in January 2009, claimant testified:

Okay.  I was packing in my boxes, taking them off the conveyor
and putting them on the pallets.  But the boxes was so high, I had to bend
- and they were extra heavy - and I had to bend back so far to get them up
where they needed to be, and the more I bent backwards, the more it hurt. (T. 21).

The claimant testified regarding the mechanism of her back complaint, gradual versus specific:

No, it just happened, because those boxes were heavy, and the 
constant bending backwards like that was pulling whatever it was pulling
in my lower back. 

And the more I did it, and the higher up I tried to get to, I couldn’t
even - I couldn’t reach it, cause it was up so high.

Yes, sir, over my head.

How tall.  It was about fifteen (15) - fifteen (15) inches deep, and
they’re fifteen-and-a-half (15 ½ ) wide.  

  *     *     *

Let’s see, well, it’s five (5) per layer, and I had thirty (30) boxes, so
it would be six (6) high.

Yeah, up to six (6).  All I could do was three (3).  (T. 21-22).

In terms of the source of her back pain, claimant testified:

All of it, actually, cause they were too heavy.  I just made myself
do it.

And - but I could not do it after that third (3rd ) one.  Plus not 
being able to reach it, I couldn’t lift it up over my head and put it like
I did some of the others, and it just happened. (T. 22).

Claimant testified that the above occurred during the first two (2) weeks of January 2009.  The
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testimony of the claimant reflects that she was working on line number 40 at the time of the 

afore.  Claimant’s testimony reflects that she packed two (2) different lines during the first two 

(2) weeks of January 2009:

Yes.  One (1), one week, and then another one, I think. (T. 23).

The testimony of the claimant reflects that she experienced other incidents in 

January 2009.  The claimant testified:  

The last line where I just couldn’t do it no more, was line twenty-
eight (28).

Thirty-eight (38).  What line was that one?  It was thirty-eight (38).
But I had to lift the boxes for this other girl.

Yeah, I think it was line thirty-eight (38).  I know that forty (40) was
here (indicating), and it was the one right next to it. (T. 23-24). 

Regarding the events which serves as the basis for her back injury, the testimony of the 

claimant reflects:

Well, I got - caught her up on the table cause she was behind, then 
I had to unload her line, and they were up - these was a little bit heavy.
But then, when I had to bend backwards, cause it got up over my head then,
I told the operator, I said, I can’t do it no more.  And, by that time, the line
I was supposed to be on, which was another line - thirty-seven (37), I think
- they had got that line going, cause it was broke, so I was just helping this
girl out.  And that’s what that was.

Yes, I was taking them [boxes] up off her conveyor and stacking 
them just like I was doing on line forty (40). (T. 24).

The claimant specifically identified the point in time while performing her employment duties 

that she experienced pain, which she attributes to her injury:

No, I did.  It was right then, when I put - it was the second layer, 
I believe, of the boxes, cause I had to lean back to get that third (3rd ) one
up there.  It was supposed to have gone up two (2) more layers.  I couldn’t
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do it.  It just - it was a severe - severe pull, ache - I don’t know really
how to describe it.  I mean, bad - I just know I couldn’t do it no more.

It hurt.  (T. 24-25).

In describing the nature and location of her symptoms/pain, claimant’s testimony reflects:

In the lower part of my back, but it made a circle, all the way
around my waist and my navel, kind of like they met, and I thought 
maybe I’d pulled muscle - that’s really what I thought I had done.  But,
a little bit later on, while I was still stacking, I had trouble breathing, 
but I still didn’t know what I had actually done. (T. 25).

Claimant testified that the last incident occurred on January 20, 2009.  The claimant continued,

regarding other symptoms attributable to the incident/injury:

Yeah, that’s the way it started, with a severe pain in my lower
back that went around my waist and when it went around my waist, I 
had trouble breathing.  Then, it went down my left leg, and the hip and 
my thighs, and all the way down through the feet, it was a deep - it was 
a dull ache, but it felt like it was going through your bones.  Something
you just couldn’t hardly stand, really. (T. 25-26).

The testimony of the claimant reflects that she continued working her normal hour from

the first of January 2009 until January 20, 2009, although she had experienced some back pain

after the first two (2) weeks.  The claimant also continued to work subsequent to January 20,

2009.  The claimant testified that she last worked for respondent on February 12, 2009.  

The testimony of the claimant reflects that on January 23, 2009,  she first sought medical

treatment after the onset of her back pain.  Claimant testified that she was seen by Dr. Shotts at

Paragould Doctors’ Clinic.  Claimant explained why Dr. Shotts was the first physician she saw

regarding her back complaints:

Because I was hurting and that was my day off from work, and
so I thought I’d better get in there.  And then, on the - he made a appointment
with the hospital for x-rays, MRI thing - no, it was a CAT scan.   .   . he had
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done. (T. 27).

The testimony reflects that Dr. Shotts was the claimant’s family doctor. Regarding the reporting 

of her injury to respondent, claimant’s testimony reflects:

Yeah, I did it that Monday.  Well, I wen to work that Sunday, 
cause Sunday’s my Monday, and they .   .   (T. 27).

Claimant’s testimony reflects that during the pertinent time period, January 2009, she worked

Sunday, Monday, Tuesday, and Wednesday.  Claimant added that there was an extra day that she

had to work which was mandatory as well as overtime.  The claimant testified regarding the

reporting of her January 20, 2009, injury/incident  to appropriate personnel of respondent:

I told my packer that I was hurting.  I didn’t report it to Kelly,
which is the resource lady, until that Monday.  I had to take in the doctor’s
excuse to get on the floor.  Sunday was my first day back to work after the 
x-ray on Saturday.  And they sent me home; the did not accept light duty
from Dr. Shotts.  And so, I was told to come back in my regular day, the 
next day, which was Monday, and that is the day the plant manager - we 
went to Kelly Blake and told her everything, and .   .  (T. 28).

The claimant testified it that it was her understanding that Ms. Kellie Blake, the Human Resource 

officer, was the individual that she was supposed to report the injury.  Claimant acknowledged 

that she did not report the early January 2009, incident of the onset of back pain and problems to 

anyone, explaining:

No, I just thought I’d pulled a muscle and I didn’t want to take off
work.  I couldn’t afford to take off work. (T. 29).

The testimony of the claimant reflects that she was seen on January 30, 2009, by Dr.

Michael Lack, the company doctor,  pursuant to the directions of respondent, Ms. Blake.  The

claimant’s testimony reflects, regarding her contact with Dr. Lack:

No.  I saw him that one time and he put me on - just like Dr. Shotts,
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for ten (10) days, until he could get all the doctor reports in to find out what
I had actually done.  But, I never did get to see him anymore after that. (T. 29).

The testimony of the claimant reflects that from January 23, 2009, until February 12,

2009, she performed “very light duty” work activities in her employment with respondent.

However, the claimant noted that during the first week,  January 23 - 30, 2009,  she was not

allowed to work by respondent.  The claimant was not permitted to work by respondent until she

was seen by Dr. Lack, which was on January 30, 2009.  

The claimant testified that on February 12, 2009, she was instructed by Ms. Blake, the

Human Resource officer, to get her own doctor.  As a consequence of the afore, claimant testified

that she sought and obtained treatment under the care of Dr. Tonymon on February 12, 2009. 

Claimant explained regarding the afore:

Yes.  I got him, and before I went to see him, I went back to her and
told her about the doctor, and she said, keep the appointment, and go from 
there. (T. 31).

The testimony of the claimant reflects that she treated with Dr. Tonymon from February 12, 2009,

until June 25, 2009.  Claimant testified that thereafter she was referred by Dr. Tonymon to Dr.

Greaser for another test, a discogram. The claimant testified that after obtaining the results of the

discogram, surgery was recommended by Dr. Tonymon.

The testimony of the claimant reflects that the problems she began experiencing on

January 20, 2009, have actually gotten worse:

Well, in bed, it hurts way down deep in my lower back - not around
the waist, but from your hip down to your foot, it just - it just makes it hurt
deep.  And, like sitting in a chair - if I sit down too long, that leg, that hip, 
all the way down, it has that deep ache.  Like I said, it feels like it goes
through the bone.  I have trouble lifting a gallon of milk - that kind of - if I’m
not hurting right then, that triggers it.  That might not be the right term, but 
anyway, it makes it start hurting.  And driving irritates it.  Like, I had to go -
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he [husband] wasn’t able to take me two (2) times to Dr. Tonymon. 

Okay.  My husband - he was busy - he couldn’t take me once or 
twice, going to Dr. Tonymon.  By the time I got there, that leg was just 
- it was hurting all the way deep, deep.  I don’t know if it was because I 
was sitting, but I kind of think it was the combination of sitting and using 
my brake.  Just about anything sets it off. (T. 32-33).

Claimant testified that her lower extremity symptoms are in the left leg.  The testimony of the 

claimant reflects that surgery was scheduled relative to her back, however respondent denied it. 

Specifically, the claimant testified that she received correspondence from Denise Glenn, with

CCMSI, the third party administrator for respondent-employer, reflecting that her claim was being

denied.

The claimant’s employment was terminated by respondent on May 11, 2009.  The

claimant testified that she does have Cobra coverage with respect to insurance, although she does

not know how long she will have it.  

The claimant has offered into evidence in the record a job description of the position she

performed during her employment with respondent.  Regarding the off line thermo foreman

packer job description, claimant testified:

Off line was in my own department, and I was packing.  (T. 34).

One of the requirements of the job is the ability to lift fifty (50) pounds above head.  The claimant

offered that while she performed her required job duties prior to January 2009, she is doubtful if

she was ever able to lift fifty (50) pounds above her head:

On the - I don’t believe I ever had to do the fifty (50), but from
twenty-eight (28) up to forty (40), I had to do it. (T. 35).

The claimant denied that she was ever disciplined during her fourteen plus (14+) years of
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employment for respondent due to missing time from work:

No, I got on the - if you don’t miss so many days a month, then
you get so much money at the end of the year, and the last three (3) years,
I got, you know, three (3) years - it would have been going on the fourth 
(4th ), until I missed that one (1) snow day, cause they didn’t count your
medical leave doesn’t go against you, snow day did.  And I was up to two
hundred dollars ($200.00) since I didn’t miss. (T. 35).

Regarding the May 11, 2009, termination of her employment by respondent, claimant testified:

Oh, yes, yeah, cause it was twelve (12) weeks, I think, is your medical
leave, and when that ran out, I was called to see if Dr. Tonymon had released
me to come back to work.  And, of course, I wasn’t, cause he wasn’t gonna
release me until after surgery, if I was able to go back to work after surgery,
so   .   .   . (T. 35-36).

The testimony of the claimant reflects that in her present physical condition she does not 

feel that can do any sort of work.  Based on her experience with respondent, claimant testified 

that she does would not like to return to work at same, explaining:

Cause they don’t treat their employees right, and they’ll do anything
they can to kick you out of there. 

And, I’ve done it for fourteen (14) years; I’ve bent my back to do
exactly what they wanted me to do.  I learned different parts to help the 
operator do her job to keep - I thought it would benefit me, but you’re not
- it didn’t.  I was just - ended up being a number, and nothing else. (T. 36-37).

The claimant testified that she would like to return to work some place, though not for 

respondent.  Claimant explained that she feels that if she received the recommended medical care 

she would be able to return to work:

Yes, cause I’d be able - even at Anchor, I’d have been - if those
fuses was in there, you know, I should be able to do anything I want to do.
But I’d rather work at the hospital, or do something like that. (T. 37).

During cross-examination, claimant acknowledged that she had a bad back before January
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2009, however disputes that the same was “a real bad back”.  Claimant concedes that she had

undergone prior MRIs and other diagnostic studies before January 2009.   The evidence reflects

that in 1998 the claimant underwent both a CT scan and an MRI of the lumbar spine which

disclosed bulging discs at all three (3) levels, to included L5-S1, under the care of Dr. James

Rodney Fields, in Germantown, Tennessee.   Further, another MRI of June 26, 1999, disclosed

three (3) levels of disc bulges at L4-5 and L5-S1.

The claimant testified that in 1998, she injured her back lifting which resulted in her first

receiving treatment.  Regarding the injury, which occurred at work, claimant testified:

Not packing, kind of just lifting boxes to put - gosh, that’s been
too long.  It wasn’t boxes of parts.  I think it was a box of packing sheets.(T. 39).

Claimant acknowledged that since 1998, she has had problems all the times with her low back.  

Claimant added that she continued to work however.  As a result of the back complaints,

claimant’s testimony reflects that she had pain pills and muscle relaxers on hand, some of which

took following the January 2009, incidents.

The claimant acknowledged that she saw doctors several times throughout the years

between 1998 and 2009, because of her low back complaints.  The testimony of the claimant

reflects that during the afore time period she underwent a series of injections which alleviated the

pain for a while.  Claimant testified that by July 2008, the injections beneficial results had worn

off.  Regarding her return to Dr. Savu in July 2008, claimant testified:

Yes.  That was the - the injections that I’d already had, way back
then, they had wore off.  The had a period of limitations, le’s say, and they
had worn off.  I went back to my doctor, Dr. Monroe, and told him, and he
said it was time to start the shots up again, so he made the appointment 
with Dr. Savu.  (T. 40).  
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The claimant acknowledged that at the time she had deep-seated aching discomfort in her mid 

and low back area..  Claimant elaborated:

Those shots made it where I could go ahead and perform.  That
was the main reason for the injections, where I could perform my duties.
(T. 41).

The claimant explained why she did not have the injections following the onset of 

symptoms with the January 2009 incidents/injury:

Because this was different.  It was a different hurt all together.

Okay.  It was, like I said, I had - when I would bend backwards
- you can bend back so far, but I had to bend back as far as I could to 
get the boxes where they needed to be.  All right, during that time, I felt
a pull, but I didn’t know what it was.  Okay, I worked a little bit longer,
and then it started going around the waist.  I hadn’t had that before, ever,
where I couldn’t hardly breathe or anything. (T. 41).

Claimant attributes the onset of the January 2009, symptoms to the lifting of many boxes during 

her twelve (12) hour shift.  Claimant explained regarding the duration of time over which she 

performed the lifting activities responsible for producing her present symptoms:

I’m saying that when I lifted the twenty (20) - all the other - all
the lines got different size boxes, different weight of boxes.  This particular
line that I was on, the boxes was too heavy, but I had to pack it anyway,
cause they had nobody else to pack it.  And, while I was lifting that, that’s
when it started pulling, but I continued working.  I thought that I had just
pulled something back there.  Then I started working later.  I had to work
that particular line again, and then it started - it was - from the first day I
packed it to second day I packed it, that did get worse.  And then, the last
time I packed - I actually didn’t pack - I was taking the other girl’s boxes
off her line for her and getting her caught up on the table - that’s when it
just - I couldn’t stand it no more. (T. 42). 

The claimant testified that she continued performing the job until she could no longer do it and 

she had difficulty breathing.  Regarding the point in time she reported the injury to appropriate 
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supervisory personnel, claimant’s testimony reflects:

Well, let me see, that was - January the 20th is when I packed that 
last line.  Okay, I wen to see the doctor.  I didn’t say anything, other than
some of the workers - I did not tell - say anything to a boss at all, other
than my operator, but she’s considered as a boss, instead of the office boss.
She knew. (T. 43).

The claimant asserts that her prior back complaints, as a result of her work lifting the heavy 

boxes, worsen to the point of a rupture of the disc in January 2009.  The testimony of the 

claimant reflects regarding the test results subsequent to January 2009:

Yes, on 24th, cause I went in on the 23rd to the family doctor, and I
told him it was hurting and what I had done and that it was going around 
my waist; I hurt from my navel all the way around to the other side; and I
had trouble breathing.  And he said that he would set up a CAT scan that
Saturday.  That’s when I found out, you know - anyway, it wasn’t nothing
to do like before. (T. 44).

The testimony of the claimant reflects that when she stopped working on February 12,

2009, Ms. Blake signed her up for long-term disability benefits.  Claimant is uncertain when she

commenced receiving disability benefits through Lincoln Colony Finance Company.  Claimant

testified:

That was for short-term for a certain length of time, and then
it went to - when that ran out, it - the lady there set me on up with long-
term. (T. 45).

Claimant explained that the lady that changed her benefits over from short-term to long-term was 

with Lincoln Financial.  Claimant testified that her long-term disability benefits amount to 

$1,180.40, and she received “maybe four (4) checks.  Claimant testified that prior to the afore she 

received short-term disability benefits in the form of twelve (12) checks.  

The claimant noted that Dr. Tonymon has recommended surgery in the treatment of her
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injury.  The testimony of the claimant reflects, regarding the afore:

He’s supposed to fix the two (2) fusions - put two (2) fusions
in where they blew out completely.  That’s why he sent me to the doctor
across the street, Greaser - to find out exactly where the fusions needed
to be put. (T. 47).

During re-direct examination, the claimant pointed to her work activity during the first

two (2) weeks in January 2009, as the specific incident causing the increase in her back pain and

symptoms, which progressively worsened to the point that she was unable to continue working. 

The clamant did not report the incident to Ms. Blake because she initially attributed to a possible

pulled muscle.  The one (1) specific incident the claimant identified as the cause of her injury was

“lifting that box that was too heavy, right then”. (T. 49).  The claimant reported the January 20,

2009, incident to Ms. Blake on Monday, January 23, 2009:

That very next Monday after Saturday.  It was reported to the supervisor
that Sunday when I went in - they sent me home.  They wouldn’t accept light
duty.  And then they told me to come back the following Monday, and then me,
the plant manager, would go to her office and go from there. (T. 49).

Regarding the January 20, 2009, incident, the claimant testified:

No, it wasn’t gradual.

It just did it again, right then, when I tried - while I was helping her
on the table, I was okay.  But then when I went around her table to take her 
boxes off of the conveyor and start stacking them again, that’s when that 
severe pain went in my lower back. (T. 49).

Claimant testified that she was not aware that the discogram disclosed some radial tears in several

levels of her back.  

The claimant maintains that her injury was specific in nature, and not gradual.  The

claimant acknowledged that at the time she saw Dr. Shotts on January 23, 2009, she relayed
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complaints of back pain for one (1) month.  The testimony of the claimant reflects, regarding the

afore:

That’s right.  I had went all the way back up to the first month
and told him about the two (2) lines that I packed and told him that I 
thought it was a pulled muscle, but on the 20th , it was considerably a 
lot worse that what it was those two (2) days, and I got to where I couldn’t
breathe - it was hurting all the way around my waist.  And he - anyway, he 
wasn’t sure what was wrong; he said eh had to do a CAT scan - I guess it
was a CAT scan - I’m pretty sure of it.  Anyway, had the CAT scan, where
he would know exactly what I had done to it - if it was a pulled muscle or 
whatever. (T. 51).

At another point the claimant testified that while the pain was present before January 20, 2009:

Yes, but wasn’t - like I said - it wasn’t that bad till I started lifting
that particular day, those boxes.

Yeah, several boxes.  You do - in twelve (12) hours, I couldn’t 
tell you how many boxes you lift.

Okay, let’s back up.  That first and second week of January, those
boxes was a certain weight.  After twelve (12) hours, that’s where you have
to work.  I did a few, and I do not know a few - and I started aching and
hurting.  But I finished the day, cause I could not - I did not - I wanted that
money at the end of the year - let’s put it that way.  I did not take off work.
The second - the other days in between, the second time I went to that 
particular line, I was on line, but the boxes wasn’t that heavy, didn’t bother
me.  And then, when I went to that last line, on the 20th , those boxes were
heavy; they had put me right back where I was where I thought my muscle 
had - everything was okay.  But it pulled me right down.  But I do know I 
was just on that line fifteen (15) minutes - I do know that.  But, my line that
I was assigned to, something went wrong with it, had a meltdown, and you
don’t stand around there.  You have to be doing something, so the operator
told me to go to that particular line and do - help her catch up and empty her
box - the conveyor - for her, and they would come and get me when my 
particular line that day went back up, and that’s what I did.  During that time,
that’s when I hurt it again. (T. 52-53).

The medical in the record reflects that the claimant was seen on September 11, 1998. by

Dr. James Rodney Fields, a Tennessee neurosurgeon, for a work-related back injury of August
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13, 1998 resulting for lifting 52 pounds of material.  The claimant an MRI and CT scan which

disclosed moderate central dis protrusion at the L5-S1 level.  The claimant did not have

complaints of leg pain, numbness, tingling or weakness.  While the lumbar MRI scan disclosed

mild discogenic change with disc dissication at the lower three level, there was no spinal stenosis,

disc herniation or neural foramen encroachment identified.  The impression of the claimant’s

complaint was reflected as lumbar strain syndrome. 

On July 7, 1999, the claimant was again seen by Dr. Fields with a complaint of low back

pain, right hip pain, and leg pain.  The clinic note regarding the afore reflects that the claimant was

pulling something at work and her worsened.  Dr. Fields characterized the afore as a on the job

exacerbation of the claimant previous condition.  The clinic note reflects the absence of numbness,

tingling or weakness.  On June 26, 1999, the claimant underwent a lumbar MRI, which disclosed

disc dissication at the lower three levels with disc bulge at L4-5 and disc protrusion at L5-Sk level

showing progression from the 1998 study. (CX. #1, p. 2).

The medical in the record does not reflect evidence of claimant receiving medical

treatment in connection with back complaints between July 1999 and November 2002.  On

November 1, 2002, the claimant was seen at the NEA Clinic by Dr. Beata Majewski for

complaints of back pain growing out of  January 2002, lifting activities at work.  The afore

evaluation reflects the results of x-rays and a lumbar MRI. (CX. #1, p. 4-7)..  The medical reflects

that the claimant was again seen by Dr. Majewski on June 6, 2003, with chronic back pain. (CX

#1, p. 8),

A July 10, 2008, report of Northeast Arkansas Pain Medicine, relative to the claimant

reflects that the claimant presented with a chief complaint of low back pain.  The report of Dr.
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Calin A. Savu further reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS:   Ms. Crow is a pleasant 60-
year-old woman who was previously seen in our clinic about four years
ago.  She underwent a highly successful medial branch blocks followed
by an equally successful radiofrequency neurolysis series, which was 
bilateral.  The pain relief lasted up until about six months ago.  It recurred
as a result of no apparent injury.  It is described as a deep-seated aching
discomfort located in the mid and low lumbar area with extension into
both buttocks and thighs.  The pain is not accompanied by tingling, numb-
ness or weakness.  It is worsened by standing and walking and relieved
by rest.  It is poorly responsive to medication consisting of hydrocodone
7.5 mg once or twice a day and methocarbamol.  It is severe enough to
interfere with most of her daily activities.  

*       *       *

MEDICAL DECISION MAKING:
A. DIAGNOSTIC TESTS INCLUDE: None have been performed

recently.  In view of the axial appearance of the pain as well as 
the similarity between the present and previous syndrome, I don’t
think any further imaging studies are needed at this stage.

B. DIAGNOSIS: Therefore, suspecting a combination of SI and 
facet arthropathy, a series of diagnostic injections will be initiated
at this stage.    .     .     (CX. #1, p. 9-10).

The claimant underwent procedures under the care of Dr. Savu on July 17, 2008, July 31, 2008,  

and August 6, 2008.  (CX. #1, p. 11-13).

The medical in the record reflects that the claimant was seen at Pargould Doctor’s Clinic 

on January 23, 2009, by her family physician, Dr. Mack Shotts.  The clinic note relative to the 

visit reflects, in pertinent part:

The patient also complains of back pain.  The symptoms began 4-6 weeks 
ago.  Also c/o low back pain x1 month.  She complains of low back pain.  
The pain radiates to right hip.  Lifting heavy boxes at work. 

*       *       *

Impression & Recommendations:
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Problem #2: BACK PAIN (ICD - 724.5)

Her updated medication list for this problem includes:
Hydrocodone - apap 7.5 - 750 Mg Tab (Acetaminophen-hydrocodone)
.   . . 1-2 po daily as needed for pain
Methocarbamol 750 Mg Tabs (Methocarbamol) . . .  1 po tid prn muscle spasm
Celebrex Caps 200 Mg (Celecoxib) . . . 1po bid (CX #2, p. 1-4).

Dr. Shotts ordered a CT of the lumbar spine without contrast relative to the claimant low back 

complaints.  The January 23, 2009, clinic note of the claimant’s visit to Dr. Shotts reflects the 

imposition of a 20 pound lifting restriction of the claimant’s work activities, which was to remain 

in place until February 6, 2009, return visit. (CX. #2, p. 5). 

On January 24, 2009, the claimant underwent the lumbar CT at Arkansas Methodist 

Medical Center.  The radiologist report of the afore study reflects, in pertinent part:

1. Spondylolisthesis of L4 in relation to L5 related to degenerative
facet arthropathy.

2. Bony canal stenosis (approx. 50%) at l4/L5 level.
3. L5/S1 degenerative disc. (CX. #2, 6).

The medical in the record reflects the presence of January 30, 2009, Initial Narrative 

Report of Dr. Michael D. Lack, with Occupational Health Partners relative to his evaluation of 

the claimant on the same date.  The report reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS/INJURY: Ms. Crow has worked
for Anchor for 15 years.  She has chronic pain.  She takes multiple 
medications.  She hurt her back on 01/20/2009 while lifting boxes.  She
has had similar injuries on the same line before, and she thinks she has 
to work too hard on this line.  She wants to be on light duty, and to not 
go back to this line.  The patient states she has multiple bulging disks
and has been seen by several specialists, including Dr. Savu and others
she cannot remember.  She did have a CT, but we do not have the results.
She has been Dr. Shotts.  The patient has been in good health previously,
but does take multiple medications.  She is allergic to Flexeril and Sporanoz.

PHYSICAL EXAMINATION: On physical examination, the patient
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is ambulating well.  She gets onto and off of the examination table 
w/o problems.  She has tightness of the paraspinous muscles.  Reflexes
are normal at the knee and at the ankle.  There is no motor or sensory 
deficit.

*       *       *

ASSESSMENT:   1) Lumbar strain, acute; 2) low-back pain, chronic.
It is not clear how this is related to her work.

TREATMENT: Patient is to continue her medications and to use heat.

INSTRUCTIONS/PLANS: We need to get her old records.  Patient is 
returned to regular work with these restrictions: 1) no heavy manual 
labor; 2) no stooping, crawling or bending; 3) not to lift, push or pull 
more than five pounds.  Patient is to return here in approximately one 
week for further evaluation. (CX. #2, p. 11).

The clinic notes of the claimant’s January 30, 2009, visit to Dr. Lack at Occupational Health

Partners, reflects that the claimant indicated a pain level of 8 on 1-10 scale, with the pain being

worse with movement and lifting.  Further, the afore reflects that the claimant attributed her back

pain to lifting boxes that were too heavy and straining to stack them over her head on line #38. 

While the clinic notes of the January 30, 2009, visit reflects an assessment of the claimant’s

complaint as an acute lumbar strain, following the history and physical examination, Dr. Lack

indicated “undetermined” on the entry of whether the problem was work related.  The claimant

was released to return to work with restrictions and directed to follow-up in one week. (CX #2,

p. 12-14).

The record reflects the presence of clinic note of Occupational Health Partners relative to

the claimant reflecting a February 4, 2009, 3:04 PM appointment of the claimant.  The clinic note

reflects the same restrictions as those listed in the January 30, 2009, visit, as well as a returned

scheduled appointment of Thursday, February 12, 2009, at 3:00. (CX #2, p. 15).  A February 6,
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2009, clinic note of Occupational Health Partners reflects that the February 12, 2009, scheduled

appointment of the claimant with Dr. Lack was “canceled by Cyndi Biggs on 02/06/2009 4:19

PM”, because the claim was being denied per CCMSI. (CX #2, p. 16).

The record reflects that the claimant was seen on February 12, 2009, by Dr. Kenneth

Tonymon, a Jonesboro neurosurgeon, pursuant to a self referral.  The afore report reflects, in

pertinent part:

Mrs Lue Crow is a 61 yr old white female who is here today for
evaluation of lower back pain that has been chronic since an 
initial accident that occurred while at work @ the Anchor Packaging
plant. .   .   .  The most recent incident was January 20th 2009 when
lifting boxes @ 28 lbs each, one after the other on the “skid”.
She reports the pain is now constant instead of intermittent as a 
“deep sore” 10/10 on pain scale.  Reports the “deep dull ache”
is in hr lower back, around to abdomen, bilateral hips and down 
Left “whole” leg to ankle.  Right anterior thigh to below the know
[knee].  Reports sleep disturbance but denies any numbness or 
tingling, bowel or bladder dysfunction.

Triggers: Lifting a gallon of milk hurts her back, bending over, 
sitting on hard surface, cough/sneezing, “driving” using her left
leg to push the accelerator/brake.  Reports some relief when standing,
using heat or taking her Hydrocodone/muscle relaxers.

*       *      *

Tests
Lumbar MRI’s from 8-31-98, 6-26-99, 1-7-02, @AMMC/Paragould
reviewed on cut films.

Lumbar CT 1-24-09 @ AMMC/Paragould.

Assessment
1.  L5-S1 degenerative disc disease, severe; progressive since 1998
2.  L4-5 degenerative spondylolisthesis, grade I; first noticed 2002
     (minimal)
3.  Hypertension.
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Plan
1. Bone density study today @ NEAIC
2. Consult Dr. Greaser (fast track) for lumbar discogram & CT
3. Consider for ALIF l4-5 & L5-S1
4. Off work until next appt.
5. RTC after Discogram in Paragould. (CX #1, p. 14-17)

On March 17, 2009, the claimant was again seen by Dr. Tonymon following the 

Discogram CT, which was previously ordered.  The afore report reflects the results of the 

February 12, 2009, bone density study and the March 11, 2009, lumbar discogram/CT by Dr. 

Greaser.   The March 17, 2009, report concludes:

Assessment
1. L4-5 annular tear with concordant discogenic spine on 

diagnostic discography
2. L5-S1 degenerative disc disease.

Plan
1. Consult Dr. David Phillips for pre-op anterior spine access
evaluation.
2. ALIF L5-S1 (Abbott InFix implant, Zimmer Trinica plate/
screws) L4-5 will not be accessible for ALIF because of iliac artery
and vein anatomy relative to the disc space and need to be approached 
with XLIF and pedicle screw/ rod posterior instrumentation (Abbott
Pathfinder) for reduction of degenerative spondylolisthesis and 
decompression of spinal stenosis
3. Staged L4-5 XLIF and pedicle screw / rode posterior instrumentation
(Abbott Pathfinder) for reduction of degenerative spondylolisthesis 
and decompression of spinal stenosis
4 Post-op Orthofix External Bone Growth Stimulator (CX. #1, p. 24-25)

The record reflects the presence of NEA Clinic note entries of April 1, 2009, and April 13, 2009, 

regarding the denial of above recommended procedure because Dr. Tonymon was not available 

to answer a telephone call for a Peer to Peer body. (CX. #1, p. 29).

On June 25, 2009, Dr. Tonymon responded affirmatively to the opinion inquiry 

forwarded by the claimant’s attorney.  The afore reflects:
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It is my opinion to a reasonable degree of medical certainty
based upon the information presented to me, including a history
given by the patient, that Lueretta Crow’s work accident in January
2009, resulted in a back injury which has made back surgery reasonbly
necessary. (CX #1, p. 30).

The record also reflects the presence of medical reports of the claimant’s treatment under the care 

of Dr. Raymond Greaser, to include diagnostic studies performed by same at the request of Dr. 

Tonymon. (CX. #1, p. 31-37).
 

   On February 12, 2009, the claimant was seen by Dr. Kenneth Tonymon, a Jonesboro

neurosurgeon, relative to her back injury, as reflected in the FMLA documents executed by Dr.

Tonymon on February 18, 2009. (CX. #2, p. 17-20).  The claimant was seen by Dr. Lance

Monroe at Paragould Doctors’ Clinic on March 19, 2009, relative to her back pain.  The afore

office clinic note reflects that the claimant had documents from Drs. Tonymon and Phillip

regarding pending lumbar surgery. (CX. #2, p. 8-10).

The record reflects that presence of a Non-Exempt Job Description of the job discharged

by the claimant during her employment with respondent.  The afore reflects, in pertinent part:

QUALIFICATIONS 

To perform this job successfully, an individual must be able to perform
each essential duty satisfactorily.  The requirements listed below are 
representative of the knowledge, skill, and/or ability required.  Reasonable
accommodations may be made to enable individuals with disabilities to 
perform the essential function.

1. Working knowledge of part defects and what to look for.
2. Must be honest, fair and possess good work ethics.
3. Be able to lift 50lbs above head.
4. Be able to stand in one spot for long periods of time with

intermittent breaks.
5. Must be able to make quick decisions on whether to pack parts

or dispose them.
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6. Must be able to keep up with production line and responsibilities. 

*       *       *

PHYSICAL DEMANDS

The physical demands described here are representative of those that
must be met by an employee to successfully perform the essential functions
of this job.  Reasonable accommodations may be made to enable individuals 
with disabilities to perform the essential functions.

While performing the duties of this job:

1. The employee is regularly required to stand; use hands to finger, 
handle, or fee.

2. Reach with hands and arms and talk or hear.
3. The employee is frequently required to walk; climb or balance 

and stoop, kneel, crouch, or crawl.
4. The employee must frequently lift and/or move up to 50 pounds.
5. Specific vision abilities required by this job include close vision,

distance vision, color vision and ability to adjust focus.  Need to
have the ability to check parts for correct color. (CX. #3, p. 1-2).

In a February 4, 2009, correspondence from the third-party administrator of the workers’

compensation program of respondent-employer, the claimant was informed that her claim was

being denied.  The afore reflects, in pertinent part:

After thorough investigation of your workers’ compensation claim it was
determined that your back complaints are a result of a pre-existing injury.

Unfortunately, we are denying your workers’ compensation claim at this
time.

However, your initial visit with Dr. Lack from 1/30/09 will be paid. (CX #3, p. 3).

Finally, the record reflects the presence of a May 11, 2009, correspondence from Ms. 

Kellie Blake, HR Manager of respondent-employer, terminating the claimant’s employment.

The correspondence reflects, in pertinent part:
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.      .     .   You have been absent from work for over 12 weeks and have
exhausted all you leave of absence granted you.  You are ineligible for 
any additional leave of absence as required by state and federal laws or
under any company policy.  As there is no leave status available for a 
continued absence and you are unable to return to work at this time, we
must regrettably terminate your employment effective Monday, May 11,
2009.

Information regarding your rights under COBRA will be sent to you 
separately.  Attached is a form containing other insurance continuation
information.

When you are able to return to work and should you be interested in 
future employment with Anchor Packaging, please contact us for a 
list of current openings.  We appreciate your service to the company
and certainly wish you well in the future. (CX #3, p. 4).

During a March 2, 2010, post-hearing telephone conference it was determined that the

policy of short term and long term disability benefits, which paid indemnity benefits to the

claimant subsequent to February 12, 2009, was provided by respondent.

After a thorough consideration of all of the evidence in this record, to included the

testimony of the witness, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. At all times pertinent, to include January 20, 2009, the employment relationship 

existed between the parties, at which time the claimant earned wages sufficient to entitle her to

weekly compensation benefits of $398.00/$298.00, for temporary total/permanent partial

disability based on an average weekly wage of $596.15, and an annual wage rate of $31,000.00.

3. On or about January 20, 2009, the claimant sustained an injury to her lumbar 
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spine as a result of a specific incident, identifiable by time and place of occurrence, arising out of

and in the course of her employment which required medical treatment and resulted in disability

and is supported by objective medical finding.

4. The claimant was temporarily totally disabled for the period commencing January

23, 2009, through January 30, 2009, and February 12, 2009, continuing through the end of her

healing period, a date to be determined.  

5. The respondent shall pay all reasonably necessary medical, and hospital expenses 

arising out of and in connection with the treatment of the January 20, 2009, compensable injury. 

6. The respondent has controverted this claim in its entirety.

CONCLUSIONS

The claimant asserts that she experience two (2) incidents arising out of and in the course

of her employment in January 2009, which resulted in injuries to her low back, required medical

treatment and has rendered her temporarily totally incapacitated from engaging in gainful

employment until such time as she reaches the end of her healing period.  Claimant seeks the afore

temporary total disability benefits and medical benefits as well as controverted attorney fees. 

Respondent deny that the claimant sustained a compensable back injury and attribute her current

condition to pre-existing back problem.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provisions.

Compensability

The claimant was employed by respondent for November 6, 1994, until May 11, 2009,
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although she last discharged employment duties on February 12, 2009.  There is not a disputed

regarding the claimant’s employment duties nor the mechanics in which she discharged them. 

Further, it is not disputed that the claimant experienced complaints relative to her low back prior

to January 2009.  It is noteworthy that the first instance of documentation of low back complaints

resulting in medical treatment was the product of a work-related injury in the employment of

respondent on August 13, 1998.

While the claimant continued to receive medical treatment in connection with low back

pain subsequent to August 1998, the credible evidence reflects that she continued discharging her

regular employment duties for respondent without loss time from work through January 2009. 

The medical evidence discloses that while the claimant underwent diagnostic studies, to include x-

rays and MRI scans relative to her low back, the symptoms generated subsequent to the January

2009, incidents differed from those previously documented.  

The claimant credibly identified two (2) separate incidents that occurred in January 2009,

which serve as the basis for the present claim.  Specifically, during the first two (2) weeks of

January 2009, while performing employment duties the claimant experienced a severe pulling in

her low back with a corresponding of pain which encircled her waist.  The claimant attributed the

same to a pulled muscle and continued working.  Later the claimant experienced difficulty

breathing which she attributed to the symptoms bought on by her efforts at stacking the heavy

boxes.  The evidence preponderates that the claimant’s symptoms did not abate, but rather

progressively worsened.  While leaning back in an effort to stack boxes the claimant experienced

additional severe pain in her back along with hip, thigh and left leg radiating pain into her foot. 

The symptoms of the claimant progressed to the point that she sought medical treatment on
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January 23, 2009, her off day.

The evidence discloses that the notice of the claimant’s injury was conveyed to her

supervisor prior to the time the claimant sought medical treatment in connection with her January

20, 2009, injury.  Specifically, the claimant told the operator of the machine of the injury. (T. 43). 

The evidence in the record reflects that the operator of the machine was considered the

supervisor/boss of the packer.  There is no evidence in the record to reflect the contrary.  Barnes

v. Greenhead Farming Co., 101 Ark. App. 129, 270 S.W.3d 873 (2007).  It is undisputed that

respondent was provided a copy of a restricted release regarding the claimant’s employment

activities authored by Dr. Mack Shotts on January 25, 2009.  

Ark. Code Ann. §11-9-102 (4) (A) (Repl. 2002) defines “compensable injury”:

(i) An accidental injury causing internal or external physical harm
to the body . . . arising out of and in the course of employment and
which requires medical services or results in disability or death. An
injury is “accidental” only if it is caused by a specific incident and 
is identifiable by time and place of occurrence.

In the instance claim, the claimant has identified two (2) separate incidents in January 2009, while

discharging employment duties that are responsible for her back injury and need for medical

treatment.  It is not disputed that the claimant was discharging employment duties at the locations

and on the dates of the occurrence.  It is not a prerequisite to compensability that the claimant

identify the precise date upon which an accidental injury occurred, rather the claimant must only

prove that the occurrence of the injury is capable of being identified.  Edens v. Superior Marble &

Glass, 346 Ark. 487, 58 S.W.3d 369 (2001).  

The compensable injury must be established by medical evidence supported by objective

findings. Ark. Code Ann. §11-9-102 (4)(D).  Objective findings are those findings which cannot
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come under the voluntary control of the clamant.  Ark. Code Ann. §11-9-102 (16)(a)(i).  In the

present claim, the evidence discloses that the claimant had last received medical treatment in

connection with her low back complaints on August 6, 2008, when she underwent a left lumbar

medial branch block at L3, L4, L5, and S1unde the care of Dr. Calin A. Savu, a Jonesboro pain

management physician.  The claimant credibly distinguished the symptoms she experienced

following the January 2009, incidents which resulted in medical treatment under the care of Dr.

Shotts and Dr. Tonymon as well as referrals therefrom.

It is noteworthy that while the claimant has previously undergone diagnostic studies

associated with back symptoms, the symptoms relayed to her treating physicians subsequent to

the January 2009, incident differ from those identified in the prior medical records.  The claimant

was prescribed Methocarbamol for muscle spasms during the January 23, 2009, visit to Dr.

Shotts, as well.   

In workers’ compensation law, the employer takes the employee as he finds him, and

employment circumstances that aggravate pre-existing conditions are compensable.  Heritage

Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150 (2003).  Further, an aggravation

of a pre-existing non-compensable condition by a compensable injury is itself compensable. 

Oliver v. Guardsmark, 68 Ark. App. 24, 3 S.W.3d 336 (1999).  In the instant claim, the evidence

preponderates that the claimant sustained an injury to her back while within the course and scope

of her employment on or about January 20, 2009, which required medical treatment, is supported

by objective medical findings.  Respondent has controverted this claim in its entirety.

Medical Benefits

Ark. Code Ann. §11-9-508 (a) (Repl. 2002), mandates that the employer promptly
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provide for an injured employee such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  What constitute reasonably necessary

medical treatment is a question of fact for the Commission.  Dalton v. Allen Engineering Co., 66

Ark. App. 201, 989 S.W.2d 543 (1999).  An injured employee must prove that medical services

are reasonably necessary by a preponderance of the evidence.  The afore may include those

services necessary to accurately diagnose the nature and extent of the compensable injury.  Ark. 

Code Ann. §11-9-705 (a)(3) (Repl. 2002).

In the instant claim, as note above, the evidence preponderates that the claimant sustained

a compensable injury to her back as a result of a specific incidents on January 20, 2009.  The

credible evidence in the record, both testimony and documentary, preponderates that as of

January 23, 2009, the claimant was in need of medical treatment in connection with the injury. 

The medical treatment rendered to the claimant under the care of Dr. Mack Shotts on January 23,

2009, was reasonably necessary in connection with the treatment of the January 20, 2009, injury. 

When directed to respondent’s designated medical provider, Dr. Michael D. Lack, on January

30,2009, medical treatment was rendered in connection with the treatment of the claimant’s

January 20,2009, injury.  It is noteworthy that both Dr. Shotts and Dr. Lack imposed physical

restrictions on the claimant’s employment activities in connection with the compensable back

injury.

Once respondent denied the compensability of the claimant’s claim, claimant sought and

obtained medical treatment under the care of a neurosurgeon, Dr. Kenneth Tonymon, who later

referred her for additional diagnostic studies, to include a discogram by Dr. Raymond Greaser. 

The evidence preponderates that the medical treatment rendered to the claimant subsequent to the
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January 20, 2009, compensable injury has been reasonably necessary in connection with the

treatment of her compensable injury, and for which respondent is liable.  Respondent has

controverted this claim in its entirety.

Temporary Total Disability

Temporary total disability for an unscheduled injury is that period within the healing

period in which the claimant suffers a total incapacity to earn wages. Ark. State Highway &

Transportation Department v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  A claimant’s

healing period has not ended when treatment is being administered for the healing and alleviation

of the condition.  J. A. Riggs Tractor Co. v. Etzkorn, 30 Ark. App. 200, 785 S.W.2d 51 (1990). 

When an injured employee is totally incapacitated from earning wages and remains in her healing

period, she is entitled to temporary total disability.  Luten v. Xpress Boats & Backtrack Trailers,

103 Ark. App. 24, 30, 285 S.W.3d 710, 714 (2008).

In the instant claim, the evidence preponderates that following her January 23, 2009, visit

to Dr. Shotts in connection with her January 20, 2009, compensable injury, the claimant was

provided medical treatment and released to return to restricted work activities.  The claimant

presented the restricted/light duty release to appropriate supervisory personnel upon her return to

work on Sunday, January 25, 2009.  Respondent declined to recognize the limited/restricted duty

release authored by Dr. Shotts relative to the claimant, and provide work duties in accordance

with the same.  Nevertheless, respondent refused to allow the claimant to return to any work until

she was seen by its designate medical provider, Dr. Lack, on January 30,2009.  Following his

examination of the claimant, Dr. Lack released her to return to restricted work duties, which was

provided by respondent until February 12, 2009, when the compensability of the claimant was
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denied.

The clamant was not permitted to work light duty subsequent to February 12, 2009.  The

claimant was placed on medical leave by respondent in accordance with its FMLA policy.  The

afore afforded the claimant’s twelve (12) weeks of leave, and thereafter respondent terminated the

claimant’s employment when she was unable to return to work due to her compensable injury. 

The claimant received short-term disability benefits and long-term disability benefits pursuant to a

policy provided by respondent.  

The evidence preponderates that the claimant was within her healing period as a result of

the January 20, 2009, compensable injury effective January 23, 2009, in totally incapacitated from

engaging in gainful employment for the period January 23, 2009, through January 30, 2009. 

Although within her healing period from January 30, 2009, through February 12, 2009,

respondent did provide work to the claimant within her medical restrictions.  On February 12,

2009, while yet within her healing period as a result of the January 20, 2009, compensable injury,

respondent refuse to provide the claimant with work within her medically imposed physical

restrictions.  The claimant has remained within her healing period since the January 20, 2009,

compensable injury, and correspondingly entitled to temporary total disability benefits excluding

that period that she was provided and performed appropriate restricted work duties.  The claimant

continued to await the treatment measures recommended by Dr. Tonymon in connection with the

treatment of her compensable injury.  The respondent has controverted this claim in its entirety, to

include the claimant’s entitlement to temporary total disability benefits.

The evidence discloses that the claimant received long-term disability benefits in the

amount of $1,180.40, per month for a period of four (4) months.  Prior to the long-term disability
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benefit, the claimant received short-term disability.  Pursuant to Ark. Code Ann. §11-9-411,

respondent is entitled to an off-set against the afore benefits.  The parties should be mindful of the

provisions of Ark. Code Ann. §11-9-411 (c)(1) and (2), in terms of final disposition of this claim.

AWARD 

The respondent is herein ordered and directed to pay to the claimant temporary total

disability benefits at the weekly rate of $398.00, for the period January 23, 2009, through January

30, 2009, and February 12, 2009, continuing through the end of her healing period, a date to be

determined, as a result of the January 20, 2009, compensable injury.  Said sums accrued shall be

paid in lump without discount.  Respondent may claim an offset for the short-term and long-term

indemnity benefits the claimant received during the afore period, pursuant to Ark. Code Ann. §11-

9-411.

The respondent is further ordered and directed to pay all reasonably necessary medical,

nursing, hospital, and other apparatus expenses, to include medical related mileage, growing out

of and in connection with the treatment of the claimant’s compensable injury of January 20, 2009,

pursuant to Ark. Code Ann. §11-9-508 (a).

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate, pursuant to Ark. Code Ann. §11-9-809,

until paid.

Matters not addressed herein, to include permanency and wage loss issues,  are expressly
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reserved.

IT IS SO ORDERED.

________________________________________________
Andrew L. Blood

                                                            ADMINISTRATIVE LAW JUDGE

    
  


