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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                     CLAIM NO. F505797

ROGER CRAWFORD, EMPLOYEE CLAIMANT

EMERSON ELECTRIC, EMPLOYER                       RESPONDENT NO. 1 

SEDGWICK CLAIMS MANAGEMENT, 
INSURANCE, CARRIER/TPA                           RESPONDENT NO. 1

SECOND INJURY FUND                               RESPONDENT NO. 2

DEATH & PERMANENT TOTAL DISABILITY
TRUST FUND                                       RESPONDENT NO. 3

OPINION FILED JANUARY 15, 2010 

A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, 
in Batesville, Independence County, Arkansas.

The Claimant was represented by the Honorable Frederick S. “Rick”
Spencer, Attorney at Law, Mountain Home, Arkansas.      

Respondents No. 1 were represented by The Honorable Bill
Walmsley, Attorney at Law, Batesville, Arkansas.

Respondent No. 2 was represented by The Honorable David Simmons,
Attorney at Law, Little Rock, Arkansas.

Respondent No. 3 was represented by The Honorable Christy King,
Attorney at Law, Little Rock, Arkansas.  Ms. King waived
appearance at the hearing.  
   
                              STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on October 28,

2009, in Batesville, Arkansas.  A prehearing telephone conference

was held in this matter on August 24, 2009.  A Prehearing Order

was entered in this matter on that same day.  This Prehearing

Order set forth the stipulations offered by the parties, their
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contentions, and the issues to be litigated.

     The following stipulations were submitted by the parties,

either pursuant to the Prehearing Order or at the start of 

the hearing, as the following stipulations are hereby accepted: 

    1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at

all relevant times, including May 31, 2005.

3.  The claimant sustained a compensable back injury on said 

date.

4.  The claimant’s average weekly wage at the time of his

compensable injury was $616.35.  His compensation rates are

$411.00 and $308.00.

5.  The claimant has been granted a one-time change-of-

physician, to Dr. Scott Schlesinger.

6.  The reached maximum medical improvement on September 23,

2005, until October 26, 2005, and again reached maximum medical

improvement on March 29, 2006.

7.  The claimant cannot be permanently and totally disabled

prior to his last date of employment, which was June 14, 2006.

8.  This claim for additional benefits has been controverted

in its entirety.

9.  All issues not litigated herein are reserved under the 

Arkansas Workers’ Compensation Act.
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   10.  At the time of the hearing, the claimant, respondents no.

1, and respondent no. 2, offered to stipulate that the claimant

sustained a 10% anatomical impairment rating as a result of his

compensable back injury.

   11.  Also, at the time of the hearing, the claimant,

respondents no. 1, and respondent no. 2, offered to stipulate

that if Emma Crawford(claimant’s wife) and Nancy Johns were

called as witnesses, they would testify in a manner consistent

with that of the claimant.    

By agreement of the parties, the issues to be litigated at the

hearing were as follows:

1.  Constitutional issues.

2.  Wage-loss disability, or in the alternative, permanent and

total disability benefits.

3.  Second Injury Fund liability.

4.  Controverted attorney’s fee.

     The claimant’s contentions as set out in his response to the

Prehearing Questionnaire, are hereby incorporated herein by

reference.  Respondents No. 1's contentions, as set out in its

response to the Prehearing Questionnaire, are hereby incorporated

herein by reference.  Respondent No. 2's contentions, as set out in

its response to the Prehearing Questionnaire, are hereby

incorporated herein by reference.  Respondent No.3 will defer to

the outcome of litigation.
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     The record consists of the October 28, 2009 hearing 

transcript and the exhibits contained therein, along with the one

exhibit, which has been blue-backed, and is incorporated by

reference into the same, namely,  Claimant’s Exhibit No. 5.  The

letter of Dr. Martinez dated July 18, 1990, was proffered by

Respondent No. 2.

     The following witnesses testified at the hearing: Marsha

Lawrence, Van Johns, and the claimant. 

                           DISCUSSION

     Ms. Marsha Lawrence, was called as witness by the claimant.  

She is family service specialist.  Ms. Lawrence and her husband 

have also owned a karaoke business for many years in the area. 

Their musical group entertains at anniversaries, weddings,

parties, reunions, and high-school all-night parties.  According

to Ms. Lawrence, the claimant used to perform for them, as an

Elvis.  She has known the claimant over 15 years.      

    She testified that the claimant performed for them

approximately 11 years.  He was able to do the moves of Elvis and

had the total Elvis remake.  Ms. Lawrence testified that the

claimant has not been able to perform as Elvis for them for a

while due to him getting hurt.  

     Ms. Lawrence denied that the claimant ever appeared to have

problems with pain before May 31, 2005.  According to Ms.

Lawrence, after the incident, she observed depression, a limp 
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and pain in the claimant.  Since this time, she denied that the

claimant has been able to act as Elvis. 

     According to Ms. Lawrence, the claimant stoops, walks like

an old man, and uses a four-legged cane.  She further testified

that the claimant is unable to sit for very long, cannot get

comfortable and has to get up and move.  

     On cross examination, by respondents no 1., Ms. Lawrence

denied that the claimant has ever made any attempt to play with

her karaoke band as Elvis since May 31, 2005.  She also denied

that she was aware that the claimant worked for more than a year

after he got hurt.  She was surprised to learn that doctors

released him to return to regular duty.

     Ms. Lawrence essentially testified that since May 31, 2005, 

she has seen the claimant on an average of once or twice a month. 

According to her, since he got hurt, the claimant always has a

cane.                  

     On cross examination by respondent no. 2, Ms. Lawrence

essentially denied that the claimant had problems with his neck

or back prior to his work incident.  According to her, he never

complained, and she was unaware or did not recall him having had

back surgery in 1990.

     Mr. Van Johns, was also called as a witness, by the

claimant.  He previously worked in commercial nuclear power for

27 years as a mechanical test engineer.  Mr. Johns retired some
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two years ago.  

     He has known the claimant approximately 13 years.  Mr. Johns

denied that he observed the claimant having any problems before

his injury at Emerson Electric.

     According to Mr. Johns, before his injury, the claimant was

always, lively, jumping and carrying on, as he was sort of a

prankster.  Since the incident, he testified that the claimant is

a completely different person.  He is on a cane and bent over. 

Mr. Johns also testified that now, the claimant appears to be in

a lot of pain.  He testified that the claimant no longer jokes

and carries on, like he always did.  

     On cross examination, by respondents no. 1, Mr. Johns

testified that since November 2007, he sees the claimant probably

every two weeks, maybe three at the most.  He essentially

admitted that he would see the claimant at family gatherings

because the claimant was married to his wife’s sister.  He was

not aware that the claimant continued working at White Rogers

until June 14, 2006, more than a year after his injury.          

     During cross examination by respondent no. 2, Mr. Johns

admitted that he did not know about the claimant’s back surgery

in 1990.  He agreed that it never appeared to him that the

claimant was stove up in his back or complaining about it.

     The claimant testified in his own behalf during the hearing. 

At the time of the hearing, the claimant was fifty-seven years
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old.  He has a 12th grade education, and attended vo-tech school. 

The claimant was also a member of the Air Force. His emphasis was

electrician.  

     He began working at White Rogers in April of 1994.  He

worked in maintenance, but mainly he was a test builder for their

products.  According to the claimant, he tested their gas valves

to make certain that they were safe before they ever left the

plant.      

     According to the claimant, his job involved all the

mechanical and electrical of the testers, including welding.  The

claimant admitted to primarily working 60 hours a week.  However,

they had a cut-back due to the economy, therefore he worked only

48 hours a week.  

     The claimant admitted to undergoing back surgery in 1990, at

the L-4.  According to the claimant, after the surgery, he had no

further problems.  He admitted to undergoing a four-vessel bypass

in 2000.  The claimant next required open heart surgery due to

one of the bones in his vertebra being kinked.  He denied any

problems thereafter.

     He also denied any problems with working 60 to 70 hours 

a week prior to May 31, 2005.  He admitted to having injured his

back on this date while lifting panels with a female co-worker

that weighed 100 pounds.  According to the claimant, when he

picked it up, and twisted, it sounded like a gun had gone off. 
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He immediately felt something in his back.

     According to the claimant, for his back injury, he treated

with Drs. Fielder, Lovell, and Schlesinger, a neurosurgeon.  He

also admitted to treating with pain specialists, Drs. Green and

Siddiqui.  

     With respect to his pre-injury condition, the claimant

testified that he had no limitations with his body.  According to

the claimant, the surgery after his May 31, 2005 injury was

nothing compared to the one in 1990. 

     He essentially admitted that after his 2002 heart surgery,

he had no problems with pain.  The claimant admitted to taking a

light Propoxy that Dr. Baker had him on because of a shoulder

problem he was having intermittently.  However, he admitted that

he was still able to work up to 70 hours a week at White Rogers.  

     The claimant agreed with Dr. Schlesinger that he is totally

disabled from working, until somebody fixes him.  The claimant

further agreed that at the end of November 2007, they put in a

permanent stimulator.  He testified that it is hard for him to

stand or sit longer than 10 minutes at a time.  The claimant

agreed that he loved working and would like to go back to work. 

     According to the claimant, over the past four years, his

condition has gotten better since they put in the temporary nerve

stimulator.  However, he admitted that the permanent stimulator

was not working at the time of the hearing, and he does not know
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what is wrong with it.

     On cross examination by respondent no. 1, the claimant       

admitted that he worked for Williamette Industries for 20 years

before going to work for White Rogers.  He agreed that while

working for Williamette, he went through multiple training

programs, in multiple areas, including some management areas for

work orders, but mainly, electrical electronics.    

     While working for Williamette, the claimant admitted that he

started out as an electrician, and then went to a foreman

position in about a year.  He admitted that he supervised

approximately 20 employees.  Next, he worked as a superintendent

at Williamette for 18 years.  The claimant agreed that as a

superintendent, he supervised 40 employees directly and 400

indirectly.  He agreed that his salary was $5,750.00 per month

while working there.  

     After his injury of May, 31, 2005, the claimant admitted

that Dr. Lovell performed his back surgery.  He further agreed

that thereafter, he was not happy with Dr. Lovell.  As a result,

he obtained from the Commission, a change of physician to treat

with Dr. Schlesinger.

     The claimant admitted that after he went to Drs.

Schlesinger, Lovell, and Fielder, he then went to his family

doctor, Dr. J.R. Baker.  The claimant testified that he was told

by Dr. Schlesinger to go to Dr. Baker.  He admitted that no one
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from White Rogers told him to seek care from his family doctor. 

     He further agreed that Dr. Baker sent him to Drs. Kornblum

and Siddiqui.  He admitted to not seeing Drs. Fielder, Lovell, or

Schlesinger after 2006.  He further agreed that he had not made

any attempt to see these doctors since 2006.  Nor did he make any

requests for the Workers’ Compensation Commission to send him

back to Drs. Lovell or Schlesinger.                         

     The claimant admitted that Dr. Schlesinger gave him a 10%

permanent partial impairment rating to the body as a whole in

June of 2006.  At which point, he declared the claimant to be

maximum medical improvement.  He agreed to being released to

regular duty work on March 29, 2006, by Dr. Lovell. 

     He claimant admitted to being at maximum medical improvement

from September 2005 through October 2005.  He further admitted to

having worked during this period of time with only a 30 pound

weight restriction.  He agreed that next, in March of 2006, he

was released to go back to work at full duty, and to having

worked until June 14, 2006. 

     The claimant admitted that on June of 14, 2006, no doctor

took him off work.  The claimant admitted that since this time,

he has not made any attempt to return to work.  

     He admitted to having surgery in 1990 at L4-L5 level due to 

a herniated disk.  With respect to his answers to Interrogatories

from the Second Injury Fund, the claimant admitted to having
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stated he injured his back in 1971, wherein he underwent L1

compression of the spine.  He also admitted to having stated in

these that he underwent heart surgery, wherein he had a quadruple

bypass in March 2000.  He also mentioned that he had spurs on the

heels of both feet, and that he had surgery on September 3, 2004,

to his feet.  The claimant also admitted to undergoing surgery

due to carotid stenosis.  He admitted to seeking treatment from

Dr. Safman in 2005 due to carpal tunnel syndrome.  The claimant

did not recall having carpal tunnel syndrome prior to his work

injury of May 31, 2005.                             

     The claimant admitted to receiving an award from Social

Security in the amount of some $30,000.00.  He did not recall if

he reported to the Social Security Administration, his 1971, L1

compression, but he did recall having told them about his back

surgery in 1990.  He also probably told them about his heart

bypass surgery and his feet.  

     He admitted that when he was injured on May 31 2005, he was

making $14.00 and some odd cents, per hour.  The claimant

admitted that Dr. Lovell, whom performed his surgery, released

him to regular duty work on September 20, 2005.  He further

agreed that on that date, Dr. Lovell found that his walk was

normal, his straight leg raising was negative, and that he had

full strength and minimal complaints.            

     With respect to Dr. Schlesinger’s report of June 2, 2006,
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the claimant gave the following testimony:

Q.  (By Mr. Walmsley) Isn't it true that Dr. Schlesinger
said then that he found no evidence of ongoing neurosurgical
problems and no neural compression?

A.  You're picking out a certain part here.

Q.  Isn't that what he said in that report?

A.  He outlined it, yeah, but, up here, he's got --

Q.  Did he also find in that report that you had reached
maximum medical improvement, and I think he would use the
term MMI, and gave you a permanent impairment rating of 10%;
is that correct?

A.  Yes, sir, that's what he says.  Okay.  Oh, boy.

Q.  Now, you only saw Dr. Schlesinger one time; isn’t that
correct?

A.  Oh, yes, sir.

Q.  And that was before that June 2, 2006 report; isn't that
right?

A.  It was June 6th, 2006, wasn't it?  That was my date I
seen him, the only date.  I tried other dates, but that was
it.

Q.  June 6th, 2006 is the date of the report.

A.  Yes, sir.

Q.  Is that the only time you saw him?

A.  The only time you let me see him, yes, sir.  I'm sorry,
yes, sir.

Q.  Now, the other medical report offered by the claimant
for Dr. Schlesinger, that report is dated October 5, 2006,
is it not?  Is that the date on it up at the top?

A.  Golly -- oh, yeah, October 5, 2006, yeah, okay, yes.

Q.  You didn't see Dr. Schlesinger on October 5, 2006, did
you?
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A.  No, sir.  

Q.  Because you only saw him one time.

A.  Yes, sir.

Q.  Is that correct?

A.  Yes, sir, but...
 
     On cross examination by respondent no. 2, the claimant

admitted that after his 1990 back surgery, his doctor returned

him to work in July of 1990, without any limitations or ratings.

He agreed that this was during the time that he went on the road

as Elvis Presley.  According to the claimant, he was great and

the doctor knew what he was doing.  The claimant admitted to

returning to work, without any medications for his back.

     The claimant admitted that he recovered from all of those

conditions described in Interrogatory Nos. 1 and 2, prior to

sustaining the injury giving rise to his present claim.  

     He testified:

Q.  Okay.  So those answers were correct when you signed it
and they're correct today.  Is that correct?

A.  Yes, sir.

Q.  At any time between your release to return to work, did
you consider yourself disabled because of your back injury?

A.  Yes, sir, but I wanted to put, well, I'm sorry.  Yes,
sir.

Q.  Any time -- did you understand what I was asking?

A.  Well, maybe I didn't.

Q.  At any time since you recovered from that 1990 --
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A.  Oh, 1990.

Q.  -- back surgery up until '05 --

A.  Okay.

Q.  -- did you consider yourself disabled in any way from
that?

A.  No, sir, no, sir.

     The claimant admitted to taking early retirement from

Williamette Industries, because he could not make ends meet. 

According to the claimant, this retirement began in 2007. 

     On redirect examination, the claimant denied receiving any

disability, Social Security or workers’ comp after the 1971

compression fracture in the Air Force.  He again denied any

limitations or problems after the 1990 disk surgery at L-4, up

until the May 2005 injury.  The claimant agreed that he was off

three days, and that he spent two months after that recuperating.

He denied having drawn any disability or Social Security or

anything after that injury.  

     With respect to the 2000 four-vessel bypass, the claimant

admitted to being off work for five weeks.  The claimant admitted

that he kept working until May 31, 2005.  Regarding his foot

surgery, the claimant admit that he was able to go back to work

full-time, working sometimes 20 to 30 hours overtime a week.  The

claimant denied any problems or symptoms until May 31, 2005,

except for his shoulder, from time to time.  The claimant’s

shoulder problems were only periodic.  He denied having missed



15

work prior to May 31, 2005, due to his shoulder.  

     The claimant testified that when he filed for Social

Security Disability, he told the Social Security Judge he was

disabled due to him “having hurt his back out at the plant, and

because they did not fix him over there in Memphis.” 

     He admitted to undergoing an independent medical exam (IME),

with Dr. Schlesinger.  The claimant does not feel that Dr.

Schlesinger did a good examine of his body.  According to the

claimant, he was with him for only 30 minutes.  He denied being

given a return appointment by Dr. Schlesinger.  

     The claimant admitted that he tried to get the adjuster to

allow him to see another doctor, but she refused to do so. 

According to the claimant, he called the adjuster 15 times and e-

mailed her, but he never got a response.  After this, the

claimant admitted to going to see his family physician, Dr. J.R.

Baker, and he referred him to Dr. Kornblum, at Jonesboro. 

Because Dr. Kornblum was not a pain specialist, as he led them to

believe he was, so Dr. Baker referred him Dr. Siddiqui. 

According to the claimant, he will be going to the Veterans

Administration (VA) because he cannot afford Dr. Siddiqui.  

     He admitted that when he returned to work after his surgery,

during the first session that he went back, he had a 30-pound

limitation.  The claimant denied that he was able to function and

focus on his work due to the pain levels that he was
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experiencing.  According to the claimant, he worked for some

seven to 10 weeks, but there were some interruptions to try to

get the pain levels back in control.

     He denied that he was able to walk normally or bend over and

touch the floor with his hands when he saw Dr. Schlesinger.  The

claimant admitted that has had only two jobs in his working

career, Williamette for 20 years, and five months after that, he

went to work for White Rodgers.  He admitted to being in the Air

Force, and to having been honorably discharged.  

     After his 2005 injury, the claimant denied that he has been

able to lift 30 pounds without having an increase in his

symptoms.  The claimant denied that he would be able to work any

anywhere that he had to lift up to ten pounds on a regular basis. 

The claimant testified that he has to take naps two or three

times a day, usually for fifteen minutes to two hours.  

     Specifically, the claimant testified:

Q.  And why is it that you have to take that many naps
during the day?

A.  With the stimulator, it sometimes takes up to 12 hours
to have it charged and I’m supposed to sit still.  Well, I
mean, it's implanted in my back so I have to -- I have to
put the strap around me and if I move a little bit, then, it
goes to beep, beep, beeping, so I have to reset it again,
get it in the right location.  So I've got to sit still. 
Well, honestly, and --

Q.  Okay.  

A.  -- but that might happen three or four times a week
finally before I can get it charged, because I fall asleep.
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Q.  Okay.

A.  And then it gets off center and it don't wake me up and 
--

     According to the claimant, he is unable to do normal yard

work.  He testified that he is unable to do housework without a

cane or support.  However, the claimant admitted that the

housework is done by his wife.

     The claimant takes ten milligrams of Methadone (three times

a day) for pain.  He testified that this medication makes him

“sleepy,” and he feels “drugged.”  The claimant is unable to

concentrate on a television show or anything of the sort. 

According to the claimant, his condition got considerably better

with the first stimulator.  However, with his second/current

stimulator, he does not know what happened with it or how to

explain it.  

     He further testified that the Botox shots were started in

January, 2009.  They are done every three months, at the VA. 

This is done to try to kill the nerves, in an attempt to help

reduce his pain.  

     At the time of the hearing, the claimant rated his pain to

be about a five or six.                                           

     On recross examination by respondents no. 1, the claimant

admitted that his last day of work was June 14, 2006.  However,

he could not recall if he drew Social Security Disability

benefits prior to that date.  The claimant admitted to working
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from September 20, 2005, until October 26, 2005.  He also

admitted to working from March 29, 2006, until June 14, 2006.     

     Upon cross examination by respondent no. 2, the claimant

agreed that if it had not been for his 2005 injury, he would be

working.                   

     On redirect examination, the claimant essentially testified 

that Reed Womack and Jim (his supervisors) told him he would not

probably be able to return to work given the problems he has, and

his limitations and pain.

     Upon examination by the Commission, the claimant testified

that he is receiving approximately $2,000.00 in Social Security

Disability benefits, $100.00 per month from the VA, and $300.00

in retirement benefits.  The claimant testified that he weighed

190 pounds at the time of his injury.  However, as of the date of

hearing, the claimant weighed only 151 pounds.  When questioned

about his weight loss, the claimant testified: “I’ve just lost my

appetite to (sic)--.”  

     The claimant denied that at the time of his injury, he had

any disability or impairment that interfered with his ability to

perform his job duties at Emerson.  He admitted that the

permanent stimulator helps, but it is nothing like the first one. 

The claimant’s understanding of the problem with his stimulator,

is that the rods may not be in the exact same place that the

first ones were, the temporary ones.         
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     On July 12, 2007, the claimant’s deposition was taken. 

According to the claimant, he was in the Air Force for four

years.  During two of his years in the Air Force, the claimant

underwent training in the handling of nuclear weapons, and the

other two years involved training as an electrician. 

     He admitted to undergoing surgery on June 22, 2005, with Dr.

Lovell due to his compensable back injury of May 31, 2005.  He

released the claimant to light duty work, lifting no more than 30

pounds, on August 19, 2005.  The claimant admitted to returning

to light duty work after this time.  He admitted to being

released to full duty work by Dr. Lovell on September 20, 2005,

and being assessed an 8% permanent impairment rating.  

     The claimant further agreed that on March 29, 2006, he was

released to full duty again and assessed an 8% impairment rating. 

He worked until June of 2006.  The claimant admitted to seeing

Dr. Schlesinger in June of 2006.  The claimant agreed that he

changed his impairment rating from 8% to 10%.  He admitted to

receiving 45 weeks of benefits after that for his permanent

impairment.

     He admitted to having carpal tunnel, but denied any active

treatment for this condition.  However, he admitted to seeing

Drs. Safel and Moore.  The claimant admitted to taking blood

pressure medicine, aspirin, thyroid medicine, vitamins, and

Propoxy.
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     The claimant admitted to driving, but denied that he has

been engaged in any activities since June of 2006.  The claimant

admitted that the most strenuous thing he has done since June of

2006, has been waxing his car, which was around March.  The

claimant maintains that it took him a week to complete this task.

     On July 23, 2008, the claimant’s deposition was taken a

second time.  He gave overview of the treatment that he has

received for his back injury.  

     According to the claimant, he underwent a lumbar facet

injection, following his initial examination with Dr. Siddiqui,

which was in February 2007.  Prior to this, the claimant

underwent an injection ordered by Dr. Lovell.  The claimant

testified that he had a bad experience with it, as his blood

pressure “shoot up, and he had to get on other blood pressure

medicines.”  He denied any relief from the injection.  

     The claimant essentially admitted that he went from May of

2007 to November before seeing Dr. Siddiqui, because his personal

insurance would not pay for this treatment and workers’ comp. had

closed him off.  So he had no option.

     He admitted that when he returned to Dr. Siddiqui in 

November, he went though a trial with a temporary spinal cord

stimulator.  The claimant admitted to having a great experience

with this treatment.  According to the claimant, his balance came

back and he could actually walk without a cane, and it relieved a
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lot of his pain.  This trial period lasted for five days.  The

claimant’s sleeping habits also improved.  

    The claimant admitted that on November 20(30), 2007, they put

in a permanent stimulator.  According to the claimant, this

treatment will be paid by Medicare.

     He admitted that he began receiving Social Security

disability benefits after his deposition, around August or

September of 2007.  According to the claimant, they found that he

became permanently disabled in July of 2005, at which point he

first applied for these benefits.  

     The claimant denies that he has had good results from the 

permanent stimulator.  His sleeping habits changed and his

walking capacities are not the same as they were with the

temporary stimulator.  However, he admitted that with the

permanent stimulator, his sleeping habits are better than they

were before, as he could hardly walk.  The claimant agreed that

the temporary provided 50% more pain relief than the permanent

one.

     A review of the medical evidence of record shows that 

the claimant sought treatment for his compensable back from Dr.

David Fielder, on June 1, 2005.  The claimant characterized the

quality of his pain being as sharp.  It duration was

intermittent.  His symptoms were aggravated by using his back,

and relieved by laying on a heating pad.  Dr. Fielder’s
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assessment was “low back pain, new,” for which he prescribed

medications.

     The claimant underwent an MRI of the lumbar spine, on June

10, 2005, with the following impression:

1.  Left-side L3-4 disc herniation compressing the left l4
nerve as it passes inferiorly.  
2.  Old L1 compression fracture(no evidence of acute bone
marrow.
3.  L4-5 and L1-2 small posterior osteophytes causing
minimal compression of the thecal sac anterior to the spinal
cord.
4.  There is no evidence of enhancing lesion.

     On June 13, 2005, Dr. Fielder stated that the claimant had a

herniated disc with pinched nerve.  Therefore, he referred the

claimant to a neurosurgeon for consultation and treatment.

     As result, the claimant was seen by Dr. LaVerne Lovell on

June 17, 2005.  At that time, the claimant complained of back and

severe left lower extremity pain.  He was also having some pain

and numbness of the right foot.  Dr. Lovell’s impression was

“severe left L4 radiculopathy, secondary to L3-4 disc

herniation,” for which he recommended that the claimant undergo

“a microscopic bilateral L3-4, hemilaminectomy and diskectomy.”  

     Dr. Lovell performed lumbar surgery on June 22, 2005, in the

form of left microscopic L3-4 hemilaminectomy and diskectomy. The

claimant had a postoperative and preoperative diagnosis of “L3-4

herniated nucleous pulposus.”

     On July 22, 2005, the claimant returned for follow-up care

with Dr. Lovell.  At that time, he complained of weakness in the
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left thigh and buckling of the left knee when walking.  Dr.

Lovell’s impression was “mild weakness in the left L4

distribution after L3-4 diskectomy.”

     The claimant was seen again on August 5, 2005, by Dr. Lovell

for follow-up care of his back injury.  Dr. Lovell stated that

the claimant was improving after lumbar diskectomy.  However, he

noted that the claimant had a mild antalgic gait.  He recommended

that the claimant undergo physical therapy treatment. 

      Dr. Lovell wrote on August 19, 2005 that the claimant was

doing excellent after lumbar diskectomy.  The claimant requested

that he be given a TENS unit for use of his residual symptoms. 

Dr. Lovell recommended this, and released the claimant to light

duty work, with a 30 pound restriction.

      On September 20, 2005, Dr. Lovell released the claimant to

full-duty work status.  He noted that the claimant had a TENS

unit to use, had increased his physical activity, and felt that

he was gradually improving.  Dr. Lovell assessed the claimant

with an 8% impairment rating, per the AMA guidelines, using the

4th Edition, as well as the 5th Edition.

      The claimant returned to see Dr. Lovell on December 7,

2005, due to increasing back pain and lower extremity pain.  His

impression was: “New onset bilateral, left greater than right,

lower extremity pain with symptoms that appear to be in the L3

and L4 root distribution.  I suspect re-herniation of the disc
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material.”  Therefore, Dr. Lovell ordered an MRI of the

claimant’s lumbar spine.

     An MRI of the lumbar spine was performed on December 13,

2005, with the following impression: “Degenerative change in the

endplates posteriorly at L3-4 is noted, most likely degenerative

change related to previous surgery.  No indication of recurrent

disc herniation is noted.”

     On December 14, 2005, Dr. Lovell wrote:

HISTORY: Mr. Crawford returns for follow-up with MRI scan of
the lumbar spine.

Test Review: Radiology has read that out as no re-
herniation at L3-4.  This patient does have a re-
herniation at L3-4 on the left and it is causing
stenosis at L3-4.  It is not clear to me why the
radiologist does not recognize that or dictate it. 

     It is very apparent to me.

RECOMMENDATION: I have gone over the options with the
patient.  He can continue living with these symptoms
and work to the best of his ability, which may require
a functional capacity exam in order to give him
restrictions, or we have the option of taking him back
to surgery for an L3-4 microdiscectomy.  I would do a
repeat approach on the left where his last surgery was
and on this trip in I would do a right-sided L3-4
approach as well to better decompress the stenosis in
the canal as well as evacuate the disc space so we
don’t have a second recurrence of disc herniation.  The
patient will think about this as an option and call us
if he desires to proceed.

     The claimant underwent “a lumbar epidural steriod injection

with fluoroscopy at L4-5, with Dr. Phillip Green on January 27,

2006.  

     Dr. Lovell noted on February 8, 2006 that the claimant was
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pleased with the epidural steroid injection.  The injection took

away the sharp, right-sided pain that he was experiencing. 

However, the claimant still had a little dull pain on that side. 

According to Dr. Lovell, the claimant had a very spry walk with a

little bit of jump in his gait.  Therefore, he released the

claimant to light duty work, starting the next day, with a 30-

pound restriction.

     On February 10, 2006, the claimant underwent the following

procedure with Dr. Green:

    Lumbar epidural steroid injection at L4-5 and trigger
point injections times three (right quadratus lumborum,
right gluteus medius, and left gluteus medius)

     Next, on February 16, 2006, the claimant underwent

“Autologyy epidural blood patch with fluoroscopy,” with Dr.

Green.”

     Dr. Lovell reported the following on March 1, 2006:

    HISTORY: Mr. Crawford returns for follow-up.  I last saw him
on the 3rd of February.  Two days after that he had his
second epidural steroid injection.  That evidently was a
“wet tap”.  The patient describes numbness in the lower
extremities and a severe headache.  He did undergo a blood
patch.  He also describes elevated blood pressure, which is
now resolved.  Current blood pressures according to the
patient are running 140/80, which are near his usual.

The patient is very animated in the clinic today.  In
fact, he essentially dances around in front of me
waving his arms and being very active describing this
historical vignette from the last nerve block.  He
doesn’t appear to be in any pain in the exam room.

IMPRESSION: Wet tap after epidural steroid injection
with subjective continued mild headache and low back
pain.
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RECOMMENDATION: I have agreed to place him back in six
visits of physical therapy over the next two weeks,
increasing his activity level and returning him to work
in two weeks in the light duty, 30 pound weight
restriction that we had him in before.  He will follow-
up with me in one month.  We will order no more blocks
on full-duty working status.  If the patient can’t do
that, then he will get a functional capacity exam and
be released with restrictions as indicated from that
study.

The patient is currently taking Naprosyn and Darvocet
and we will refill that out of the clinic today with
prescriptions of those two medications.

     The claimant continued to follow-up with Dr. Lovell.  March

29, 2006, he noted that the claimant had undergone physical

therapy, which helped.  The claimant continued with complaints of

centralized low back pain as well as a constant low grade

headache.  His impression was, “Residual low back pain after

discectomy.”  He opined that the claimant was at MMI, and

released him to full duty work.

     Dr. Scott Schlesinger performed an independent medical

evaluation(IME) on June 2, 2006.  He rendered the following

Impression/Plan/Discussion:

I don’t see any neurosurgical explanation for his persistent
symptomatology in his back.  He probably just has residual
pain from his original injury.  He has had physical therapy,
two epidural steroid injections, TENS unit and chiropractic
treatments.  I don’t see anything further that can be done. 
I think he has reached maximum medical improvement.

I would suggest he have a functional capacity
evaluation to determine his long term limitations.  I 
would suggest that his disability rating be raised
because of his persistent symptomatology to 10%.

He does have some faint pulses bilaterally and I would



27

recommend that an arterial Doppler be done of his lower
extremities and I have let him know this.

Thank you once again for allowing me to provide this
IME for your patient.  If I can be of assistance to you
in any way in the future, please do not hesitate to let
me know.

     The claimant underwent a functional capacity evaluation 

(FCE) on June 20, 2006, with Bobby Denison. He noted that the

overall test findings, in combination with clinical observations,

identified that the claimant’s subjective reports of pain and

associated disability to be reasonable and reliable.  Mr. Denison

made the following recommendations: 

His current level of function would not allow Mr. Crawford
to return to his prior job, or any job requiring sitting or
standing more than 10 minutes at a time.  A disability
rating may be appropriate course of action at this time.  

     Dr. Scott Schlesinger reported the following on October 5, 

2006:

I did indeed review your functional capacity evaluation,
which showed that you were unable to return to your prior
job or any job that required sitting or standing for more
than ten minutes.  It certainly sounds like you are fully
disabled from the standpoint of gainful employment.  The 10%
rating is a scale used by workmen’s comp to objectively
determine the disability as regards to a particular
condition.  This does not reflect at all your ability to
work, but rather is a numerical scale for determining a
compensation to you.  I believe you are fully disabled from
the ability to return to work.  This too has some economic
value to you.  The 10% rating is the highest allowed rating
in the rating system used by workmen’s comp.  These are two
separate issues.  Again, the disability rating scale has
nothing at all to do with our ability to work, but rather
the fact that you had surgery and are still suffering.  I
therefore have in fact given you the highest rating possible
from this scale and feel you are unable to return to work. 
I feel you are an excellent candidate to seek full
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disability from this perspective.

     On November 7, 2006, the claimant was seen by Dr. Jeffery

Kornblum. His impression was:  

Mr. Crawford has chronic difficulties, particularly
increased problems since what appears to have been a
subarachnoid injection.  The resolve of pain following
a trigger point injection would question the spinal
etiology to his difficulties as opposed to muscular
complaints.

In addition, Dr. Kornblum made the following recommendation,  

I have advised at this point to receive the reports
from Dr. Fielder and Dr. Schlesinger.  I have asked for
EMG/NCV to be performed on his lower extremities.  I
will see him following that for review.

     Dr. Meraj Siddiqui assessed the claimant with “Lumbosacral

spondylosis and failed back syndrome,” on February 13, 2007.  He

performed “bilateral lumbar facet medial branch block L2,L3,L4,

and L5,” on February 26, 2007. 

     On March 2, 2007, Dr. Siddiqui wrote:

     SUBJECTIVE
The patient came to my office for followup.  The
patient is status post diagnostic medial branch block
of lumbar facet joints at L3-L4, L4-L5, L5-S1 levels. 
The patient stated that diagnostic branch did not help
his lower back pain.  He said that, in fact, after the
injection he had increased worsening of the back pain. 
He also complained of congestion of his lung and of
increased production of phlegm.  He said that every
time he has a cortisone injection his lung gets
congested.  The patient also complained of headaches. 
He stated that his blood pressures the last few days
were very high, and since he ingested a dose of blood
pressure medication and pain medication, his headaches
are getting better.  The pain level on the scale of
numerical rating scale for his lower back at its worst
is 10 over 10, at its best 6 to 7 over 10.  Aggravating
factors: Standing, walking, lifting, and bending. 
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Alleviating factors: Medications take the edge off.

ASSESSMENT/PLAN

The patient had a history of post-laminectomy pain
syndrome.  He had multiple interventions in the past,
which included epidural injections, trigger point
injection, facet joint block, which did not help.  The
medications are not controlling the pain effectively. 
At this time, I believe that any kind of injection
therapy is not going to help.  I believe the patient is
a good candidate for spinal cord stimulator.  I
discussed this option in great detail with the patient. 
I explained the benefits and the risks in detail.  The
patient seems to understand the procedure, and he said
he wants to think about it and then he will let me
know.

     The claimant continued to treat with Dr. Siddiqui.  On

November 5, 2007, he recommended that the claimant have a spinal

cord stimulator trial for pain condition, which the claimant

agreed to have done.

     On November 9, 2007, he returned to see Dr. Siddiqui for

removal of the trial spinal cord stimulator.  His pain was under

excellent control.  Functionally, the claimant’s walking,

standing, and sitting improved significantly.  The claimant

denied any side effects or complications from this procedure. 

Therefore, he recommended that the claimant be scheduled for

placement of a permanent spinal cord stimulator.  This was done

on November 30, 2007.        

    The claimant underwent a vocational evaluation on September

8, 2008, with Bob White, a vocational specialist.  He concluded,

in pertinent part:
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Roger Crawford by objective testing the FCA dated June 28,
2006, does not meet the criteria of sedentary or light work
in terms of the primary strength activities of sitting,
standing or walking.  He cannot engage in areas of postural
stress on any basis and experiences severe pain which would
require him to lay down or sit down.  He would require
unscheduled breaks, may have to come in late or leave early
if employed and could not meet a schedule on any consistent
basis, as well as pain affecting attention and concentration
which would affect completing tasks in a timely manner.

                               * * *

Observations indicated a gentleman who appeared to be in
pain during the interview.  He had to stand up after 10 to
15 minutes in the interview, shifted positions frequently
while standing leaning on the back of a chair.  Based on my
personal interview, report of Dr. Schlesinger dated October
5, 2006, Functional Capacities Assessment dated June 6,
2006, lengthy period of treatment and continued pain beyond
six months, Roger Crawford is not capable of returning to
any employment regardless of exertional or skill level.

                                                                
                        ADJUDICATION

A.   Disability

     Ark. Code Ann. § 11-9-522(b)(1) provides:

     In considering claims for permanent partial
disability benefits in excess of the employee's
percentage of permanent physical impairment, the

Workers' Compensation Commission may take into account, in
addition to the percentage of permanent physical impairment, such
factors as the employee's age, education, work experience, and
other matters reasonably expected to affect his or her future
earning capacity.

     Ark. Code Ann. § 11-9-519(e)provides:

(1) "Permanent total disability" means inability,
because of compensable injury or occupational
disease, to earn any meaningful wages in the same
or other employment.

(2) The burden of proof shall be on the employee
to prove inability to earn any meaningful wage in
the same or other employment.
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     In the present matter, the preponderance of the evidence

demonstrates that the claimant has been rendered permanently and

totally disabled as a result of his compensable back injury of

May 31, 2005. 

     Here, the claimant is of advanced age, 57 years old.  He has

a 12th grade education, and some training as an electrician.  The

claimant was also a member of the United States Air Force for

some fours, from which he was honorably discharged.  

     The evidence demonstrates that the claimant has primarily

held two jobs all of his life.  He previously worked at

Williamette for some 20 years.  The claimant worked for Emerson

Electric some 12 years.  In his most recent job at Emerson

Electric, the claimant worked in industrial maintenance.  The

vast majority of the claimant’s job duties with the respondent-

employer involved heavy work.   

     The claimant sustained an admittedly compensable back injury

on May 31, 2005, while lifting a 100-pound panel, along with a

coworker.  On June 22, 2005, the claimant underwent lumbar

surgery with Dr. Lovell.  Since this time, the claimant has

undergone multiple treatment interventions (spinal stimulator,

physical therapy, a medication regimen, epidural steroid

injections, facet joint block, trigger point injection, TENS

unit, and Botox shots), due to ongoing debilitating symptoms

relating to his compensable back injury, with only temporary to

minimal relief of his symptoms.  

     Dr. Lovell ordered an MRI of the lumbar spine in December
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2005.   After reviewing this test, on December 14, 2005  Dr.

Lovell wrote: “... This patient does have a re-herniation at L3-4

on the left and it is causing stenosis at L3-4.  It is not clear

to me why the radiologist does not recognize that or dictate it. 

It is very apparent to me.”  Therefore, Dr. Lovell suggested as

an option that the claimant undergo surgery again (which was

never done) or continue living with these symptoms and work to

the best of his ability.  

     Subsequently, the claimant underwent another a round of 

conservative treatment, which included  epidural steroid

injections, one of which, was a “wet tap.”  As a result, the

claimant underwent a blood patch.  After the “wet tap,” the

claimant described symptoms of numbness in the lower extremity

and a severe headache.  He also had an elevated blood pressure,

which has resolved. 

     In September 2005, Dr. Lovell assessed the claimant with an

8% anatomical impairment.  On June 2, 2006, Dr. Schlesinger

raised his disability rating to 10% due to the persistent nature

of his symptomatology.  Dr. Siddiqui has diagnosed the claimant

with “history of lumbar postlaminectomy pain syndrome.” 

     Although the claimant has been assessed with a total of only

a 10% anatomical impairment, he suffers from chronic debilitating

pain and other related symptoms despite extensive conservative

treatment.  The claimant has had a permanent spinal stimulator

placed in his back, which provides only minimal relief of his
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symptoms.  The evidence demonstrates that the claimant walks with

a limp/gait, and the assistance of a cane.  He is now very

inactive and unable to engage in social activities that he once

enjoyed.  Since his injury, the claimant has also experienced

significant weight loss due a loss of appetite.   

    I find that the evidence as a whole demonstrates that the

claimant was a credible witness.  Specifically, the claimant

credibly testified that he is unable to return to work due to his

compensable back injury.  He takes Methadone, three times a day,

which he testified makes him feel “drugged” and “sleepy.”  The

claimant also has a spinal stimulator which requires 12 hours of

charging.  

    Considering all the foregoing, I think that it is noteworthy

worthy that the claimant made unsuccessful attempts to return to

work at Emerson Electric. 

    On September 8, 2008, the claimant underwent a vocational

evaluation which indicated that the claimant is not capable of

returning to any employment regardless of the exertional or skill

level.  Prior to this on, June 20, 2006, the claimant underwent

an FCE, with reliable results.  This FCE demonstrated that the

claimant was unable to return to his prior job or any job that

required sitting or standing for more than 10 minutes.  On

October 5, 2006, Dr. Schlesinger opined that the claimant was

unable to return to work.  Therefore, he further opined that the

claimant was an excellent candidate to seek full disability.  No

subsequent probative evidence has been presented to the contrary. 
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     Although the claimant has not attempted to return to work

since his June 14, 2006, this does not demonstrate a lack of

motivation.  Instead, this demonstrates his inability to return

to gainful employment after several unsuccessful attempts due to

ongoing debilitating pain and related symptoms.        

     Hence, the preponderance of the evidence in this case

clearly demonstrates that the claimant has been significantly

limited/impaired due to his compensable back injury of May 31,

2005, and there is a substantial amount of probative evidence

demonstrating that the claimant has been rendered permanently and

totally disabled as a result of said injury.    

     Therefore, based on the evidence before me, I find that the

claimant proved by a preponderance of the evidence that his

compensable back injury has rendered he permanently and totally

disabled, beginning on June 15, 2006.  

     In reaching this decision, I recognize that Dr. Schlesinger

opined on June 2, 2006, he could see no neurosurgical explanation

for the claimant’s persistent symptomatology, it appears that he

did not personally review the claimant’s MRI of December 13,

2005, from which Dr. Lovell opined that further surgery was an

option.  In addition to this, after he obtained the FCE results,

he later opined that the claimant is unable to return to work. 

As a result, minimal weight has been attached to this initial

assessment. 
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B.  Second Injury Fund

     Liability of the Second Injury Fund comes into question only

after three hurdles have been overcome.  First, the employee must

have suffered a compensable injury at her present place of

employment.  Second, prior to that injury the employee must have

had a permanent partial disability or impairment.  Third, the

disability or impairment must have combined with the recent

compensable injury to produce the current disability status.

Mid-State Constr. Co. v. Second Injury Fund, 295 Ark. 1, 746

S.W.2d 539 (1988).

     Here, the third hurdle has not been overcome in the present

matter.  Although the claimant suffered two prior back injuries,

for which he underwent surgery, heart-related conditions, which

required surgeries, spurs of both feet, for which he underwent

surgery on both feet, and periodic minor shoulder problems, for

which he took Propoxy, the preponderance of the evidence does not

demonstrate that any of the claimant's prior impairments or

conditions combined with his recent compensable back injury to

produce his current disability status.  This is supported by the

undisputed fact that the claimant was able to resume full gainful

employment (working 60 to 70 hours a week) and work without

hindrance from the time after these surgeries until the time of

his recent compensable back injury.  

    With respect to his shoulder problems, the claimant credibly

testified that although he suffered shoulder problems, these were

periodic and did not interfere with his ability to work, which
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sometimes included 20 to 30 hours of overtime. 

     Here, the record clearly demonstrates that the claimant's

pre-injury conditions/injuries in no way restricted or hindered

the claimant in his ability to perform his employment duties.  In

fact, the claimant attributed all of his problems and inability

to work, to his most recent compensable back injury rather than

any of his prior conditions.  Based on the testimony and

documentary evidence before me, I am unable to find that the

claimant’s current disability resulted from a combination of his

prior injuries and conditions, and the May 31, 2005, injury.     

     The record therefore compels a finding that the claimant's

present compensable injury alone and of itself is the sole basis

for the claimant's disability.  As a result, I hereby find that

there is no Second Injury Fund liability in the case at bar.

C.  Attorney’s Fee

     I find that respondents no. 1 have controverted this claim

for additional benefits in its entirety.  Therefore, I thus find

that the claimant’s attorney is entitled to a controverted

attorney’s fee on all indemnity benefits awarded herein to the

claimant, pursuant to Ark. Code Ann. §11-9-715.

             FINDINGS OF FACT AND CONCLUSIONS OF LAW  

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has        
         jurisdiction of the within claim.
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2.  The employee-employer-carrier relationship existed at    
         all relevant times, including May 31, 2005.

3.  The claimant sustained a compensable back injury on said 
         date.

4.  The claimant’s average weekly wage at the time of his    
         compensable injury was $616.35.  His compensation rates  
         are $411.00 and $308.00.

5.  The claimant has been granted a one-time change-of-      
         physician, to Dr. Scott Schlesinger.

6.  The reached maximum medical improvement on September 23,
         2005, until October 26, 2005, and again reached maximum  
         medical improvement on March 29, 2006.

7.  The claimant cannot be permanently and totally disabled
         prior to his last date of employment, which was June 14, 
          2006.

8.  This claim for additional benefits has been controverted
         in its entirety.

9.  The claimant sustained a 10% anatomical impairment       
    rating as a result of his compensable injury.

    10.  The parties agreed that if Emma Crawford(claimant’s      
         wife) and Nancy Johns had been called as witnesses,      
        they would have testified in a manner consistent with     
        that of the claimant.

    11.  There is no Second Injury Fund liability in this         
         case.  
 
    12.  The claimant proved by a preponderance of the            
         evidence that beginning on June 15, 2006, he
         is totally and permanently disabled as a result of 
         his compensable back injury of May 31, 2005.

    13.  Respondents no. 1 have controverted this claim for       
         additional benefits in its entirety.

    14.  The claimant’s attorney is entitled to a controverted    
         attorney’s fee on all indemnity benefits awarded         
         herein. 

    15.  All issues not litigated herein are reserved under the 
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         Arkansas Workers’ Compensation Act.
         
                             AWARD

     Respondents No. 1 are directed to pay to the claimant,

permanent and total disability benefits at the rate of $411.00,

beginning June 15, 2006, and continuing until its statutory

obligation for permanent total disability benefits is exhausted.

     Said sums accrued shall be paid in lump sum without

discount.

     Pursuant to Ark. Code Ann. § 11-9-715, the claimant’s

attorney is hereby awarded the maximum statutory attorney’s fee

on this entire Award.

     This award shall bear interest at the legal rate, pursuant

to Ark. Code Ann. §11-9-809, until paid.           

     IT IS SO ORDERED.

__________________________
CHANDRA HICKS
ADMINISTRATIVE LAW JUDGE 


