
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F704141

WILDA COX, EMPLOYEE CLAIMANT

RBS, INC., EMPLOYER RESPONDENT NO. 1

TRAVELERS INSURANCE COMPANY,

INSURANCE CARRIER/TPA RESPONDENT NO. 1

DEATH & PERMANENT TOTAL

DISABILITY TRUST FUND RESPONDENT NO. 2

OPINION FILED MAY 21, 2010

Hearing conducted before Administrative Law Judge S. Dale Douthit in

Little Rock, Pulaski County, Arkansas.

Claimant was represented by Mr. James R. Graham, Attorney at Law,

Hot Springs, Arkansas.

Respondent No. 1 was represented by Mr. Phillip Cuffman, Attorney at Law,

Little Rock, Arkansas.

Respondent No. 2 was represented by Ms. Christy King, Attorney at Law,

Little Rock, Arkansas.

STATEMENT OF THE CASE

On March 2, 2010, the above captioned claim came on for a hearing in

Little Rock, Arkansas.  A prehearing conference was conducted on January 7,

2010, and a Prehearing Order was filed on that same date.  A copy of the

Prehearing Order was marked as Commission Exhibit “1" and made a part of the

record herein without objection, subject to any modifications made at the full

hearing.  
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At the March 2, 2010, full hearing, the parties stipulated to the following:

1) The Arkansas W orkers’ Compensation Commission has

jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all

relevant times, including February 21, 2007.

3) On February 21, 2007, the claimant sustained a compensable

left knee injury.

4) Claimant’s compensation rates are $318.00 per week for

temporary total disability and $239.00 per week for

permanent partial disability.

5) The claimant was assigned an 18% impairment rating to the

left lower extremity.

6) Claimant sustained compensable lung injuries as a

compensable consequence of her compensable knee

surgery.

7) The parties agreed to reserve all issues related to

permanency and all issues regarding additional medical

treatment for the claimant’s left knee.

8) Initially, the parties wanted to litigate the issue of additional

medical treatment related to the claimant’s compensable lung

injuries; however, at the conclusion of the March 2, 2010, full

hearing, the parties agreed to reserve all issues related to

additional medical treatment for the claimant’s compensable

lung injuries.

At the March 2, 2010, full hearing, the parties agreed to modify the issues

listed in the Prehearing Order, and agreed to proceed only on the following

issues:

1) Whether the claimant is entitled to additional temporary total

disability related to her left knee for the period of
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December 23, 2008, through August 12, 2009.  (T. p. 47, lines

5-25 & p. 48, lines 1-10).

2) Maximum medical improvement determination for claimant’s

left knee.

At the prehearing, the claimant contended that she sustained severe

injuries to her left knee when she stepped out of the back of an RBS work vehicle

onto a stick on February 21, 2007, and tore her ACL completely, requiring two

surgeries that still did not completely repair the damage; that the surgeries the

claimant underwent were reasonably related to the injury she sustained in the

course of her employment with RBS.  

The claimant contended that after the second surgery, she was placed in

a knee brace by her doctor that prevented movement of her knee, and as a result,

developed blood clots; that one of the blood clots the claimant developed as a

result of her surgeries and being placed into a brace broke free and traveled to

her lung causing extensive damage to her lung tissue.  

That the blood clots and subsequent damage to her lung were reasonably

related to the surgeries she underwent and the injuries she suffered in the course

of her employment with RBS.  The claimant contended that as a result of the

above-referenced injury, the surgeries, and the subsequent complications, the

claimant has been rendered permanently disabled, as she has difficulty walking

and cannot perform strenuous activities because of the damage to her lung.  In

addition, scar tissue in the lung prevents full use of one of the claimant’s arms.
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The claimant contended that the disability and injuries have caused the

claimant to incur substantial future debts associated with medical care and

rehabilitation.  Furthermore, the injuries have substantially and significantly

lowered the claimant’s earning potential and ability to acquire and maintain

gainful employment, and event prevent her from performing household duties.

The claimant contended that a portion of her medical bills, medications,

and other expenses have not been covered by workers’ comp, even though they

were reasonably related to her original injury.

The claimant is entitled to a lump sum payout as compensation for her

disability and out-of-pocket expenses in relation to the bills that should have been

covered by workers’ compensation and all other applicable damages referenced

above.

The claimant contended she received maximum medical improvement for

the left knee on August 12, 2009.  The claimant contends she is entitled to

additional temporary total disability benefits for her left knee for the period of

December 23, 2008, through August 12, 2009.

Respondent No. 1 contended at the full hearing that they have paid all

appropriate benefits.  That the claimant has been assigned an impairment rating

by her treating physician, which is being paid or has been paid.  Respondent

contends that they have not denied the claimant reasonable and necessary

medical attention.  Respondent is not aware of any medical evidence that the
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emboli have resulted in objective physical problems that have caused any degree

of disability.  

Respondent No. 1 contended that claimant reached maximum medical

improvement with regard to her left knee on December 23, 2008, and therefore

is not entitled to any temporary total disability benefits for the period of

December 23, 2008, through August 12, 2009.

The Death and Permanent Total Disability Trust Fund is also a party to this

matter, however issues regarding permanency are not ripe at this time.

Therefore, Respondent No. 2 was not required to participate in the March 2,

2010, full hearing.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the claimant and to observe her

demeanor, the following findings of fact and conclusions of law are hereby made

in accordance with A.C.A. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein

are reasonable and are hereby accepted as fact.

3) The claimant reached maximum medical improvement with

regard to her compensable left knee injury on December 23,
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2008.  Therefore, the claimant has failed to prove by a

preponderance of the evidence that she is entitled to

temporary total disability benefits from December 23, 2008,

through August 12, 2009.

4) At the conclusion of the March 2, 2010, full hearing, the

claimant expressed a desire to receive a change of physician

through the Medical Cost Containment Division of the

Arkansas Workers’ Compensation Commission with regard

to her compensable lung injuries.  Therefore, claimant should

forthwith direct said request to the Clerk of the Commission,

if she has already not done so.

5) All issues related to additional medical treatment for the

claimant’s left knee and lung injuries are reserved.  Also, all

issues related to permanency for the claimant’s left knee and

lung injuries are reserved.

DISCUSSION

The claimant testified she began working for the respondent employer in

2006 doing ground maintenance.  On February 21, 2007, the claimant sustained

an admittedly compensable left knee injury.  The claimant testified as follows

regarding the incident which caused her compensable left knee injury:

A. . . . But then we were picking up big debris, big limbs, sticks,

logs that had floated in off the river.  W e were throwing them

out.  And anyway, we threw all that stuff out, and I stepped on

a stick when I got out of the back of the truck and rolled my

knee back, and it tore my ACL.  That’s when I had my –

ended up doing my first surgery.

(T. p. 15, lines 6-11)

According to the medical records contained in Claimant’s Exhibit No. 1,

the claimant treated with Dr. Kevin Rudder for her compensable left knee injury.
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The medical records show that the claimant was diagnosed with a left ACL tear

on April 10, 2007, and underwent arthroscopic left knee surgery on April 16,

2007.  Following her April 16, 2007, left knee surgery the claimant continued to

have problems with her left knee.  Finally with continued problems, the claimant

was diagnosed with a failed ACL repair and on August 13, 2007, a second ACL

repair surgery was conducted.

The claimant continued to treat with Dr. Rudder through May 29, 2008.  On

May 29, 2008, Dr. Rudder reviewed a fresh MRI that indicated the claimant’s ACL

graft appeared to be intact.  Dr. Rudder did find early degenerative arthritic

change but did not find any specific abnormalities.  W ith regard to the claimant’s

left knee, the testimony and medical records indicate the claimant wanted a

second opinion regarding her left knee and was ultimately referred to Dr. Kenneth

Martin.  According to Dr. Martin’s deposition found at Respondent's Exhibit No. 2,

Dr. Martin saw the claimant on June 4, 2008.  Dr. Martin testified that he

examined the claimant and felt the best approach would be for her to undergo

physical therapy.  (RX2, pp. 5-6, line 25 & lines 1-2)   Dr. Martin testified that he

also conducted an x-ray on the claimant’s knee, found some degenerative

changes but no unexpected findings.  Dr. Martin continued to treat the claimant

in July of 2008 and continued to recommend physical therapy.

The claimant continued to treat with Dr. Martin through December of 2008

with complaints of left knee problems and Dr. Martin ordered another MRI that
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was performed on December 2, 2008.  Dr. Martin had the following impression

from the MRI:

A It was that there was very mild post-surgical or chondra-

malacia changes on the medial femoral condyle.  Those

would be some degenerative changes that could occur in the

knee, and I mentioned in my first x-ray report some mild

arthritis.  So that was what he noted there.  Then the anterior

cruciate ligament was intact, and the tunnels were not

widened.  What can happen sometimes to cause some

loosening in a knee is that the tunnels will react to the graft

that’s placed in there, and they will actually widen so that the

graft is not in a firm tunnel and there’s some loosening there;

but he didn’t see any tunnel widening, and I didn’t either.

Q So you thought that everything looked sound?

A Yes.

 (T. RX2, p.11, lines 10-23)   

Pursuant to his January 23, 2009, report found at Respondent’s Exhibit

No. 1, page 6, Dr. Martin found the claimant at maximum medical improvement

on December 23, 2008, and assessed the claimant with an 18% impairment to

the lower extremity.  The next medical report from Dr. Martin is found at

Respondent’s Exhibit No. 1, page 8, dated August 28, 2009.  In the August 28,

2009, report, Dr. Martin seems to assess the claimant with a 35% impairment

rating to the lower extremity and increase the claimant’s maximum medical

improvement date to August 12, 2009.  The conflicting medical reports from Dr.

Martin found at Respondent’s Exhibit No. 1, page 6, and Respondent’s Exhibit

No. 1, page 8, are the key reasons for the necessity of the litigation regarding the
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claimant’s claim for additional temporary total disability and extension of her

maximum medical improvement date.

Dr. Martin in his deposition found at Respondent’s Exhibit No. 2, testified

that the second impairment rating and maximum medical improvement date

finding was actually done by his physician assistant.  When specifically

questioned about which report was the most accurate, Dr. Martin testified that his

first report from January of 2009, found at Respondent’s Exhibit No. 1, page 6,

was the most accurate determination of the claimant’s impairment to her lower

extremity and the date of maximum medical improvement.

Q So would you think that the more valid rating would be the

one that you did yourself in January of ‘09 or the one done in

August of ‘09?

A I think the one from January of ‘09 is a reasonable

impairment.

Q So in your opinion then, that would probably be the better

guideline and, in your estimation, she would have reached

maximum medical improvement at that time?

A That’s correct.  W e had nothing else to offer her after that.

(T. RX2, pp. 17-18, lines 23-25 & 1-7)

Q So in your opinion from that examination of Ms. Cox, should

there have been any increase in the impairment rating

whatsoever?

A I don’t think it would be very much.  I think the more accurate

is my first one.

(T. RX2, p. 20, lines 4-8)
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ADJUDICATION

An employee that suffers a scheduled injury is entitled to receive temporary

total disability benefits or temporary partial disability benefits during their hearing

period or until they return to work, whichever occurs first.  Wheeler Const. Co. v.

Armstrong, 73 Ark. App. 146, 41 S.W .3d 822 (2001).  The claimant is contending

entitlement to temporary total disability benefits from December 23, 2008,

through August 12, 2009.  The claimant’s primary argument for such an award of

temporary total disability is primarily based on Dr. Martin’s August 28, 2009,

report rather than his January 23, 2009, report.  Obviously the two reports are in

direct conflict; however, Dr. Martin clarified his medical opinion in his deposition

found at Respondent’s Exhibit No. 2.  Dr. Martin testified that although he did

examine the claimant in August of 2009, that his physician’s assistant actually

conducted the impairment rating.  It is clear from Dr. Martin’s deposition that

during the time that he treated the claimant, he was primarily involved and that

the physician assistant in his estimation mistakenly calculated the impairment

rating in his later report.  Dr. Martin was clear in his deposition that he felt the

January 2009 18% impairment rating to the lower extremity and the

December 23, 2008, maximum medical improvement date was the correct

assessment.  

A I think the one from January of ‘09 is a reasonable impairment.
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Q So in your opinion then, that would probably be the better

guideline and, in your estimation, she would have reached

maximum medical improvement at that time?

A That’s correct.  W e had nothing else to offer her after that.

(T. RX2, p. 18, lines 1-7)

Clearly, Dr. Martin felt that the claimant had reached maximum medical

improvement on December 23, 2008.  It is true that his physician’s assistant

reported a different maximum medical improvement date and different

impairment rating; however, I give greater weight to Dr. Martin in this instance.

The claimant has the burden of proving by a preponderance of the evidence that

she still remained within her healing period for the period of temporary total

disability requested herein.  I find that the claimant has failed to prove by a

preponderance of the evidence that she remained within her healing period

between December 23, 2008, and August 12, 2009.  Dr. Martin clearly found the

claimant had reached maximum medical improvement and had exhausted all

available treatment options on December 23, 2008.  Therefore, with regard to her

left knee, the claimant failed to prove by a preponderance of the evidence that

she is entitled to temporary total disability benefits from December 23, 2008,

through August 12, 2009.  I further find that the claimant reached maximum

medical improvement pursuant to Dr. Martin’s January 2009 report found at

Respondent’s Exhibit No. 1, page 6, that she reached maximum medical

improvement with regard to her left knee on December 23, 2008.
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ORDER

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find that the claimant has failed to prove by

a preponderance of the evidence that she is entitled to the additional temporary

total disability benefits requested herein.  I further find that the claimant reached

maximum medical improvement with regard to her compensable left knee injury

on December 23, 2008.  Unless the claimant has changed her mind since the

March 2, 2010, full hearing, this claim should be referred to the Medical Cost

Containment Division for a pulmonary specialist change of physician order, as the

issue of additional medical treatment for the claimant’s compensable lung injuries

has been reserved.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


