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Hearing was held before Administrative Law Judge Elizabeth W. Hogan on
December 18, 2009, in Pine Bluff, Jefferson County, Arkansas. 

Claimant represented by Mr. Kenneth E. Buckner, Attorney at Law, Pine Bluff,
Arkansas.

Respondents No. 1 represented by Mr. Richard S. Smith, Attorney at Law, Little
Rock, Arkansas. 

Respondent No. 2 represented by Ms. Christy L. King, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to

additional indemnity benefits and attorney’s fees.

At issue is whether or not the claimant has sustained a loss of earning

capacity pursuant to Ark. Code Ann. § 11-9-522 and Fund liability pursuant to Ark.

Code Ann. § 11-9-502.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

November 13, 2003, at which time the claimant sustained a compensable back
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injury at a compensation rate of $210.00/$158.00.  Medical expenses, temporary

total disability benefits (until the end of the healing period on October 7, 2008), and

a seventeen percent (17%) anatomical impairment rating have been accepted.  This

claim has been the subject of a previous hearing with Orders entered by this

Administrative Law Judge on December 14, 2005, the Full Commission on June 15,

2006, and the Court of Appeals on May 23, 2007.  Additionally, an Order was

entered on March 12, 2009, by this Administrative Law Judge, appointing a

vocational rehabilitation examiner.

The claimant contends she is either permanently and totally disabled or has

sustained wage loss in excess of the impairment rating.

Respondent No. 1, Public Employee Claims Division, contends all

appropriate benefits have been paid.  The claimant is not entitled to any additional

benefits based on an invalid Functional Capacity Evaluation (FCE) and the jobs

identified by the vocational counselor.

Respondent No. 2, the Death and Permanent Total Disability Trust Fund,

defers to the outcome of litigation.

The following were submitted without objection and complete the evidence

of record: The parties prehearing questionnaires and exhibits contained in the

transcript.  The respondent’s surveillance DVD was not provided to the claimant

until the week before the hearing and her counsel was unable to view the DVD.

Accordingly, the claimant’s objection to the DVD was sustained and the DVD was

proffered. The prehearing notice clearly asks the parties to provide their exhibits

before the telephone conference and identify any information requested but not yet

received. (See questions 4 and 6 of the prehearing notice.)  Mr. Smith’s letter of

December 10, 2009 (received December 14, 2009, before the December 18, 2009,

hearing) indicates he did not plan to call the investigator as a witness. That is not
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the respondent’s unilateral call to make.  As a practical matter, at the conference

we need to discuss whether opposing counsel wishes to cross-examine the author

of the surveillance report and whether equipment is needed to view the surveillance

during the hearing in order to estimate the length of the hearing. The point of the

prehearing conference is to narrow the issues and see if the parties can amicably

resolve some or all of the issues.  It is impossible to accomplish that goal when one

party withholds evidence.  This problem is further compounded by the fact that Mr.

Smith has failed to provide surveillance until the last minute in other cases we have

had together.

The claimant and her husband, James,  were the only witnesses to testify at

the hearing.

The claimant, age 60 (D.O.B. 5/19/49), has an 11th grade education and a

G.E.D..  She has some trouble with reading (Tr. p. 35-36). The claimant’s work

history includes factory work (making tiles, garments, and carpeting), work in a

lumber mill and cashier in a grocery store. She worked as an assistant supervisor

at McDonald’s for eight years. She testified her salary ranged from minimum wage

to $9.00 an hour.  However, a rehab report shows her highest salary at $10.00 per

hour. These jobs all require prolonged standing, lifting and bending, (Tr. p. 15-21,

32-33).  Her health history includes a thyroid condition and depression which did

not prevent her from working (Tr. p. 23).

The claimant testified she is unable to work consistently eight hours a day,

five days a week, (Tr. p. 24-27, 34).  After standing more than 30 minutes, she

develops pain in her left leg and foot, which she treats with over the counter

medication. She uses a TENS unit but prefers not to use narcotics, (Tr. p. 43, 51-

52).  She finds yard work painful but is able to walk her three dogs, (Tr. p.  28-30,
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30-32, 44-47, 55-56).  She has looked for work, unsuccessfully, in the area around

Warren (Tr. p. 36-39, 48-53).

The claimant was injured in 2003 after a patient in a straight jacket attacked

her. (Tr. p. 12-14).  The claimant’s respondent/employer told her no light duty was

available and that if she did not return in six weeks, she would be fired. After

litigating her claim, the claimant received surgery in 2007 from Dr. Saer which

improved her pain. She was released in 2008 with a 17% permanent anatomical

impairment.

The Functional Capacity Evaluation (FCE) was conducted on January 8,

2009. The claimant refused to perform some of the activities and the examiner felt

her demeanor (smiling and laughing) was inconsistent with her reported level of

pain, 7 to 7.5.  The examiner classified her ability to work in at least the sedentary

capacity (occasionally lifting up to 10 pounds).  The claimant explained that she

was fearful of reinjuring her back and that is why she declined to perform some of

the tasks during the FCE (Tr. p. 53-54, 57-58).

In Dr. Saer’s report of July 26, 2007, he notes the claimant was approved for

Social Security Disability prior to her surgery. 

I indicated to her that return to work is probably going to be four to six
months after surgery. She tells me, though, that she has other
medical issues and may not be able to return to work because of
them anyway. She has already been approved for social security
disability. 

Dr. Todd Wente’s report of December 18, 2007:

Dr. Saer feels she is coming along quite well. He encouraged her to
gradually increase her activity level with a pace that is comfortable for
her. He states that he does not want her lifting heavy loads and
mentioned some other activities that he wants her to stay away from.
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MEDICAL EVIDENCE

Dr. Saer began treating the claimant in 2007 noting that she was

deconditioned. 

July 5, 2007:

She really seems to be pretty stiff and pretty sedentary. She is here
today to pursue surgical treatment, but I really think she needs to get
more active.  I explained to her that there is nothing magic about
surgery, and the better shape she is in going into surgery, the better
she is going to do afterwards.  I encouraged her to get involved  in a
water exercise program or a walking program, or any low impact
exercise program.  Doing some back stretches would also help her.

November 8, 2007:

What I would like her to do from an exercise standpoint is to do some
walking. . . .

Dr. Saer performed surgical fusion at L4-5, L5-S1 on October 17, 2007.  The

claimant was prescribed medication, a back brace, and physical therapy.  Follow-up

reports showed a solid fusion with limited forward bending.  Dr. Saer assessed a

17% rating in his report of October 7, 2008.

She needs to be a little careful with her activities, and we talked about
that.  She worked at the human development center in Conway, and
I do not think she is going to be able to return to that type of work.  I
do not think she is able to be on her feet for eight hours a day, and I
do not think she is going to be able to lift more than 50 pounds,
probably significantly less than that.  If we need to get a functional
capacity evaluation, we can do that, although I do not think that will
make much difference practically. 

May 13, 2008:

I think she still needs to get stronger.  She still has intermittent
discomfort in her back, but that usually seems to be somewhat activity
related.  She tends to overdo things one day, and she will feel it the
next.  She needs to continue with her exercises.  Getting in the water
and doing some water walking and water exercises would also be
helpful. . . .

July 8, 2008:

She is still doing her exercises and walking at home.  She has not
been in the pool.
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She is slowly getting better.  She still cannot do anything that requires
bending or stooping.  I think she will continue to improve, though, as
long as she continues to exercise. 

General practitioner, Dr. Joe Wharton, authored a report dated February 13,

2009, in which he declared the claimant disabled from gainful employment.  He

advised the claimant against climbing, stooping, bending, reaching, pushing, lifting

or pulling objects of “significant” weight.  He also stated the claimant needed to

alternate sitting and standing and would be unable to work without weekly

absences. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Wage loss is the degree to which the compensable injury has affected the

claimant’s earning capacity.  The extent of disability is a question of fact for the

Commission.  Cross v. Crawford County Memorial Hospital, 54 Ark. App. 130, 923

S.W.2d 886 (1996).  The Commission is charged with assessing wage loss on a

case by case basis.  Factors to be considered in assessing wage loss include the

claimant’s, age, education, work experience, medical evidence and other matters

which may reasonably be expected to affect the workers’ future earning power such

as motivation, post-injury income, bone fide job offers, credibility, or voluntary

termination.  Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946 (1984),  Curry v. Franklin

Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990), and Oller v. Champion Parts

Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982).  The award of wage loss is

not a mathematical formula but a judicial determination based on the Commission’s

knowledge of industrial demands, limitations, and requirements, Henson v. General

Electric, 99 Ark. App. 129, 257 S.W.3d 908 (2008).

The evidence of record shows that the claimant is 60 years old with a G.E.D.,

semi-skilled work history, a 17% impairment rating for lumbar fusion, and
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restrictions preventing her return to manual labor.  Her failure to fully participate in

the FCE impedes the Commission’s ability to assess her disability. Since she is

capable of working in a sedentary capacity, I find she is not totally disabled.  But

her age, lack of education and impairment support an award of wage loss.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed among the parties on November 13, 2003, at which
time the claimant sustained a compensable back injury at a
compensation rate of $210.00/$158.00.  Medical expenses,
temporary total disability benefits (until the end of the healing
period on October 7, 2008), and a seventeen percent (17%)
anatomical impairment rating have been accepted.

2. The claimant has proven by a preponderance of the credible
evidence of record that she has sustained wage loss in the
amount of 50% in addition to her seventeen percent (17%)
rating for a total PPD award of 67%, based on her age,
education, work history, impairment and restrictions.  The
compensable injury is the major cause of her disability.

3. If they have not already done so, the respondents are directed
to pay the court reporter, Linda Parker’s, fees and expenses
within thirty days of receipt of the bill.

4. This claim has been controverted and the claimant's counsel
is entitled to the maximum attorney's fees to be paid in
accordance with Ark. Code Ann. §11-9-715, §11-9-801, and
WCC Rule 10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992) (E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was amended by Act
1281 of 2001, limiting attorney’s fees on medical benefits and
services for injuries after July 1, 2001.

AWARD

Respondents are directed to pay benefits in accordance with the Findings

of Fact above.  All accrued sums shall be paid in a lump sum without discount and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.
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§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (Ark. Ct. App. 1995), Burlington Industries, et al v. Pickett, 64 Ark. App.

67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999), and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                    
ELIZABETH W. HOGAN                             
Administrative Law Judge                           


