
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.  F903666

SILVESTRE COTA, EMPLOYEE CLAIMANT

COMPASS GROUP USA, INC., EMPLOYER RESPONDENT

GALLAGHER BASSETT ,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED DECEMBER 22, 2009

Hearing before Administrative Law Judge Elizabeth W. Hogan on September 25,
2009, at Pine Bluff, Jefferson County, Arkansas.

Claimant represented by Mr. M. Keith Wren, Attorney-at-Law, Little Rock, Arkansas.

Respondents represented by Mr. J. Matthew Mauldin, Attorney-at-Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted on the claimant’s entitlement to payment of medical

expenses, temporary total disability benefits, and attorney’s fees.

At issue is whether or not the claimant sustained a compensable injury as

defined by Ark. Code Ann. §11-9-102.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on April

11, 2009, at which time the claimant was earning sufficient wages to be entitled to

a compensation rate of $550.00/$413.00, in the event this claim is found to be



-2-

compensable.  The claimant is in arrears on a court-ordered child support obligation

in the State of Arizona.

The claimant contends he injured his back on April 11, 2009, after a lifting

incident at work.  He seeks payment of medical expenses, temporary total disability

benefits from April 12, 2009, to a date yet to be determined, and attorney’s fees.

The respondents contend the claimant did not suffer a compensable injury.

His condition is pre-existing.  Alternatively, in the event of an Award, the

respondents would not be liable for benefits before they received notice of this

injury on April 13, 2009, pursuant to Ark. Code Ann. §11-9-701.

The following were submitted without objection and complete the evidence

of record: the parties’ prehearing questionnaires and exhibits contained in the

transcript.

The following witnesses testified at the hearing: the claimant, who was

articulate, but upset; his girlfriend since 2007, Paula Wood; supervisor, Robert

Webster; and director, Johnny Stokes.  Ms. Wood, Mr. Webster, and Mr. Stokes

testified the claimant had not missed work for back problems prior to April, 2009.

The claimant, age forty-one (D.O.B. 03/06/68), has a health history of

epilepsy (1968 – 1972) associated with rheumatic fever, gastroesophageal reflux

disease, hernia surgery 1987), Non-Hodgkin lymphoma (2001), and alcohol abuse.

The claimant was employed as the executive chef at the University in Pine

Bluff, supervising 75 – 120 employees.  On Saturday, April 11, 2009, he was

involved in an argument with an employee, Terence, who refused to help take out
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the trash, (Tr. p. 7-8).  He then enlisted the help of a former student, Bonaface.  The

claimant had to lift 55 gallon  trash  barrels  and  tip  them  into the dumpster

around 9:00  p.m.   He  heard  a  pop  in  his  back  but  didn’t  think  he  was

injured, (Tr.p. 10-13, 26-27).  The claimant had received chiropractic treatment prior

to April, (Tr. p. 18-19, 36-44, 50-52).

The next morning, he awoke with excruciating back pain and had trouble

getting out of bed.

The claimant reported the incident, (Tr. p. 13-18, 26-35, 54-56) and sought

treatment with his chiropractor, Dr. Vincent, who prescribed passive physical

therapy, a back-brace, and adjustments, and with his general practitioner, Dr.

Covert, who prescribed medication.  An MRI was performed which revealed annular

tears at L4-5 and L5-S1, a disc bulge at L5-S1 and degenerative changes at L4-5

and L5-S1.  When the claimant’s symptoms persisted, he was seen by surgeon, Dr.

Kortebein at UAMS.  He opined the claimant was not a surgical candidate.  He

recommended a change in medication and a more active form of physical therapy.

He also advised the claimant to discontinue chiropractic treatment; however, the

claimant  continued  therapy  with  Drs.  Vincent  and  Covert through July, 2009,

(Tr. p. 21).  Eventually, the claimant’s symptoms improved with the recommended

changes in physical therapy and the addition of swimming.

Robert Webster, a manager, testified the claimant told him about the incident

on Saturday and he reminded the claimant to report to Johnny Stokes, their boss.

The claimant spoke with Mr. Webster again on Tuesday or Wednesday and told
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him he had reported the accident to Mr. Stokes.

Johnny Stokes testified the claimant reported the injury on Monday, April 13,

2009, (Tr. p. 65-69).  The claimant was more evasive on cross-examination about

whether he reported the problem with the student failing to take out the trash or

whether he reported a back injury.

DOCUMENTARY EVIDENCE

The claimant had been disciplined at work for using abusive language

(03/06/09), and failing to open a restaurant in a timely manner (04/08/09).

MEDICAL EVIDENCE

The claimant began treating with Dr. Vincent on July 23, 2008, for bilateral

heel pain after standing on his feet all day.

On February 23, 2009, the claimant returned to Dr. Vincent complaining of

low back and leg pain.  Subsequent reports in March indicate the claimant was

having ankle, neck, and back pain.  Dr. Vincent’s records have a chart with disc

levels of the spine circled, indicating problem areas.  At various times, he has

circled C2, C3, C5, C6, T1, T2, T4, T6, T7, L1, L2, L3, L4, and the sacroiliac.  It

should be noted that Dr. Vincent continued to identify some of those same disc

levels as problematic even after the April 22, 2009, MRI scan cleared T-10 through

L3-4 as normal.  It should also be noted that Dr. Kortebein found the chiropractic

records to be of “little utility.”   Dr. Vincent stated that subluxations were verified by

x-ray at L5-S1 and the right S1 joint, muscle spasms and an antalgic gait.  Dr.

Vincent excused the claimant from work beginning April 14, 2009, and the claimant
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continued to see him through July, 2009.

Dr. Vincent commented, “this condition is not pre-existing.  Sylvestre is

presenting with many signs and symptoms that were not present during his initial

office visit on 2-23-09.”  However, a comparison of the pre-incident, March 16,

2009, report  shows  the  same  symptoms as the post-incident,  April 13, 2009,

report (C4, T6, L2, sacroiliac).  The only change is the pain level.  Prior to the

incident at work, the pain level is 2 or “very mild.”  After the incident, the pain level

is 9 or “very severe.”  The claimant saw the chiropractor on April 12, 2009, the day

after the incident at work, and the findings (neck, thoracic, and lumbar pain) are

similar to earlier records.  Dr. Vincent’s April 13, 2009, report mentions the trash

barrel incident and complaints of constant pain at L5-S1 with the date of onset as

April 11, 2009, (the date of April 12, 2009, has been marked over).

The claimant saw Dr. Kent Covert on April 17, 2009, complaining of back and

radiating right leg pain after lifting a trash barrel.  X-rays were interpreted as

showing a chipped fragment at L4 with calcification suggesting an old injury.  It

should be noted that Dr. Covert was under the mistaken impression that the

claimant had no back trouble prior to the  April 11, 2009, incident at work.

An MRI scan conducted April 22, 2009, was interpreted as showing defects

in the annulus at L4-5 and L5-S1.  Drs. Vincent and Covert continued to excuse the

claimant from work while awaiting approval to refer the claimant to a specialist.

The claimant saw Dr. Kortebein on June 26, 2009.  He diagnosed a central

annular tear at L4-5 and a right annular tear at L5-S1 with a disc bulge.  He
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recommended changing the claimant’s medication, stopping chiropractic treatment,

and engaging in more active physical therapy.  Although Dr. Kortebein found no

evidence of muscle spasm during his examination, muscle spasm is noted in the

physical therapy records (see p. 74 of the claimant’s exhibits).  The claimant

returned to the chiropractor for physical therapy and his condition improved.

Dr. Kortebein’s report of June 26, 2009

He has no imaging studies to support neural impingement and no
objective findings on neurological examination.  He does have
evidence of tear/HIZ (HIZ = hyperintense zone) of the two low lumbar
levels.  It is not known if these are new, as we have no imaging
studies from before this accident/injury.  I did explain to him, however,
that the degenerative changes certainly are not new.  It certainly is
conceivable that the annular tear/HIZ is associated with this injury,
but I would expect that to gradually improve with time.

Dr. Kortebein felt conservative treatment was adequate unless the claimant’s

symptoms changed to include clear radiculopathy, objective neurologic deficits or

cauda equina.  Although Dr. Kortebein prescribed medication, the claimant was

financially unable to fill the prescriptions.  Dr. Kortebein allowed the claimant to

continue therapy with the chiropractor since his condition was improving (see his

report of August 14, 2009 and the claimant’s testimony at p.21 of the transcript).

FINDINGS AND CONCLUSIONS

The evidence of record shows the claimant injured his back on Saturday

night, April 11, 2009, lifting trash barrels with a former student-employee, Bonaface.

The claimant did not realize he was injured until he awoke on Sunday morning.  He

called his supervisor on Monday, April 13, 2009, to report the injury.  The injury
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caused two (2) annular tears which combined with the claimant’s pre-existing

degenerative disc disease, necessitating medical treatment and producing

disability.

The respondents denied the claim because on the claimant’s pre-existing

back condition and treatment with a chiropractor.  Frankly, the chiropractic reports

show spinal adjustments for every malady, even heel and ankle pain, so they are

not definitive on the issue of area of the spine that was injured.  However, they do

confirm a change in the claimant’s pain level after the injury.  And Dr. Kortebein

acknowledges the mechanism of a lifting injury explains the annular tears at L4-5

and L5-S1.  Therefore, I find the claimant has met his burden of proving a

compensable injury by a preponderance of the evidence of record.

The respondents contend the healing period ended August 14, 2009.  Dr.

Kortebein’s records on that date indicate the claimant’s pain was “resolving” but he

continued his recommendation for physical therapy and medication, (see p. 3 of the

chart document at p.27 of the respondents’ exhibits).  A second chart document

showing an August 14, 2009, office visit, indicates the claimant’s “pain is essentially

gone at this time.”  (See p. 4 of respondents’ supplemental exhibit).  I note the first

document has August 24, 2009, at the top of the page but shows an office visit of

August 14, 2009.  The second document has September 15, 2009, at the top of the

page, but it too shows an August 14, 2009, office visit.  It was signed by Dr.

Kortebein on September 10, 2009.  Clearly, the claimant was pain-free before the

end of his requested period of temporary total disability on September 15, 2009.
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Without some clarification on the end of the healing period, I am constrained to use

August 14, 2009, as the end of the claimant’s entitlement to temporary total

disability benefits.

1. The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim in which the relationship of employee-
employer-carrier existed among the parties on April 11, 2009,
at which time the claimant was earning sufficient wages to be
entitled to a compensation rate of $550.00/$413.00.

2. The claimant has proven, by a preponderance of the evidence,
that he sustained a compensable low back injury arising out of
and in the course of his employment, causing internal harm to
the body, established by objective medical findings, from an
injury caused by a specific event identifiable by time and place
of occurrence.

3. The respondents are directed to pay all medical treatment to
the low back within thirty (30) days of receipt pursuant to
Commission Rule 099.30.

4. The respondents are directed to pay temporary total disability
benefits from April 13, 2009, to August 14, 2009, as the
claimant gave notice on April 13, 2009, and he remained in his
healing period, unable to work until August 14, 2009.

5. If they have not all ready done so, the respondents are
directed to pay the court reporter, Linda Parker’s, fees and
expenses within thirty days of receipt of the bill.

6. This claim has been controverted and the claimant's counsel
is entitled to the maximum attorney's fees to be paid in
accordance with A.C.A. §11-9-715, §11-9-801, and WCC
Rule 099.10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992)(E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.
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As a reminder, Ark. Code Ann. §11-9-715 was amended by Act
1281 of 2001, limiting attorney’s fees on medical benefits and
services for injuries after July 1, 2001.

AWARD

Respondents are directed to pay benefits in accordance with the Findings

of Fact above.  All accrued sums shall be paid in a lump sum without discount and

this Award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (Ark. Ct. App. 1995), Burlington Industries, et al v. Pickett, 64 Ark. App.

67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999), and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                 
ELIZABETH W. HOGAN
Administrative Law Judge
Nunc Pro Tunc

_________________________________
Date


