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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                       CLAIM NO. F906351

MONZELL COPPIN, 
EMPLOYEE CLAIMANT

TANKINETICS, 
EMPLOYER RESPONDENT

CHARTIS CLAIM, INC.,
INSURANCE CARRIER                                      RESPONDENT 
                                                                 

                 OPINION FILED AUGUST 3, 2010                     
      
A hearing was held before Administrative Law Judge Chandra Hicks, 
in Harrison, Boone County, Arkansas.

The claimant was represented by The Honorable Evelyn E. Brooks,
Attorney at Law, Fayetteville, Arkansas.  

Respondents were represented by The Honorable Melissa Wood,
Attorney at Law, Little Rock, Arkansas.
 
                      STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on June 9,

2010, in Harrison, Arkansas.  A Prehearing Telephone Conference

was conducted in this case on March 15, 2010.  A Prehearing Order

was entered in this claim on that same date.  This Prehearing

Order set forth the stipulations offered by the parties, the

issues to be litigated, and their respective contentions.

     The following stipulations were submitted by the parties,

either pursuant to Prehearing Order or at the start of the

hearing, as the following are hereby accepted:

1.  The Arkansas Workers’ Compensation Commission has
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jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at

all relevant times, including July 5, 2009.

3.  The claimant earned sufficient wages to entitle him to

the maximum compensation rates.

     4.  This claim for additional benefits has been controverted

in its entirety.

By agreement of the parties, the issues to be presented at the

hearing were as follows:

     1.  Compensability of the claimant’s alleged back injury. 

2.  Medical treatment.

3.  Temporary total disability benefits, or in the 

alternative §11-9-505(a) benefits, from July 6, 2009, until a 

date yet to be determined.

4.  Attorney’s fees.

The claimant’s and respondents’ contentions are set out in

their response to the Prehearing Questionnaire, these are hereby

incorporated herein by reference.  Respondents further contend that

the claimant is not entitled to §11-9-505(a) benefits. 

    Documentary evidence submitted in this case consists of the

hearing transcript of June 9, 2010, and the documents contained

therein.  The Depositions of David Audrey and David Phelps, and the

Surveillance DVD have also been made part of the record, as these

are retained in the Commission’s File. 
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The following witnesses testified at the hearing: the 

claimant and Shaylin Coppin.  

                           DISCUSSION

        The claimant, age thirty-two, gave testimony during the 

hearing.  He testified that he went to work for Tankinetics in

April or March of 2009, and worked as a rigger.  According to the

claimant, as a rigger, he made big fiberglass domes, which had to

rigged up and loaded onto a big semi trailer. These were

transported to a site to be put together.

      Prior to working for Tankinetics, the claimant did iron work,

heating and air, and framing.  While doing iron work, the physical

requirements were that he constantly worked with heavy steel,

wherein sheets/material had to be lifted.  He testified that when

he worked in heating and air, he was constantly in attics, under

houses and doing duct work.  The claimant further explained that

this was heavy work, as he had to lift air conditioning units and

duct work.  According to the claimant, duct work is metal piping

and it comes in bundles, possibly twenty-five or better and are

very heavy.  The claimant agreed that this required overhead work.

    Regarding his job duties while working for the respondent-

employer, the claimant testified:

Q And, at Tankinetics, what sort of things were you
lifting there?

A Well, it first it was just the rigging.  Then they had
us taking the winder down.
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Q And, about how heavy is the rigging?

A I would say that the straps are anywhere from twenty,
(20) to twenty five, (25) pounds a piece.

Q And, how many would you carry at one time?

A Two, (2).

Q And, when you started taking the winder down, what kind
of requirements were for that job?

A The main lifting we done, was when we were loading
stuff on the Comex, and moving things around on the ground, as
far as getting it ready to load on the semi.

Q As far as loading into the Comex, what were you 
loading into that?

A As far as the specific name, I am not for sure.  They
was big bars.

Q What were the bars made of?

A Steel.

Q And, how heavy would you say they were?

A They was heavy, but as far as specific weight, I am 
going to say, three hundred, (300) pounds.

Q And, how many people would lift that?

A Three, (3) or four, (4).  The fork lift could only 
bring it so close to this Comex and we had to manhandle it 
the rest of the way.

     The claimant testified that on July 5th, the following 

occurred: 

A    On July the 5th, we was back and forth from the Comex 
to the winder.  We would take the stuff apart and lay it on
the ground and it would get so cluttered around so then on
July the 5th, we were moving some legs and that’s when I 
hurt my back.

Q Exactly, what were you doing with the legs?
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A Well, they had to be straight and we were stacking them
two, (2) high, I believe, for the fork lift to get under them.
I was just bending over sliding, you couldn’t slide 
these things, just very little because they was real heavy.

Q And, what happened to your back at that point?

A Well, I heard a rip, and it was hurting me, or maybe it
was a pop, you know.  But, I knew that my back was hurt.

      According to the claimant, within thirty minutes of this, his

leg started getting numb, which over time seemed to have gotten

worse.  The claimant testified that he walked around a bit and then

he knelt down.  He further testified that his brother was pretty

close to him when this happened.

     The claimant essentially testified that as he explained what

had happened to his brother, David Phelps, the person over the

riggers, walked up and he told him.  According to the claimant,  

Mr. Phelps asked if he wanted to report the incident, and he said

“Yes.”      

     Therefore, he and David went to Brandon’s office, the person

over safety, but he was not there, so they waited until he showed

up.  The claimant testified that he told Brandon what happened, at

which point David walked up.  According to the claimant, Brandon

called Mike Hatcher, and he came to Brandon’s office. He denied

having filled out any paperwork while he was there.  The claimant

further denied that Brandon filled out any paperwork while he was

there, or that he signed anything.

     The claimant testified that he was taken to the nurse’s 
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office by Brandon, and he told her what had happened.  According to

the claimant, he spent about twenty-five or thirty minutes in the

nurse’s area.  While in the nurse’s office, the claimant testified

that she had him bend over, and bend from side to side.  He also

testified that she gave him some Ibuprofen and Bio-Freeze to put on

his back.  Once the nurse finished, the claimant testified that

Brandon took him back to the motel, where he was staying.

     He admitted to showing up for work on July 6th.  However, the

claimant testified that he went through safety orientation with

everyone else and then Brandon took him to the doctor and back to

the motel.  According to the claimant, the doctor was located in 

Pensacola, but he did not recall his name. 

     The claimant testified that the doctor gave him a shot in his

back, and a prescription for some medicine.  The doctor also had

him do exercises similar to what the company nurse had him perform.

At this time, the claimant testified that his left leg was numb,

his back was real tight, and he was in constant pain.  He denied

that Brandon went into the examination room with him.  According to

the claimant, the only role that Brandon played was that he sat and

waited for him to get done.  The claimant further testified that

once he was finished with the doctor, he got his medicine and

Brandon took him back to the hotel.

     On the next day, the 7th, the claimant testified that he went

to orientation and then went back to the hotel, where he stay all
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day.  According to the claimant, on the 8th, he did the same, went

to orientation and then Brandon took him back to the motel.  

    The claimant essentially testified that also thee 8th, he 

learned from his brother that he had been terminated.  However, the

claimant testified that he did not receive formal notice that he

was going to be let go.  He testified:

Q And, did you ever speak with anybody at Tankinetics
from the time you went in on the morning of the 8th, until now,
about your termination?

A No.

     Upon being questioned about his termination, the claimant 

testified that he believes was let go because he hurt his back.

The claimant denied that he had plans of leaving Tankinetics. He

essentially testified that he returned home that night, by way of

the bus.  The stated that his job with Tankinetics on July 5th was

in located in Pensacola, Florida.  He testified that he lives in

Oklahoma.  According to the claimant, David Phelp’s daughter took

him to the bus station, along with his brother.

     The claimant denied that he had made prior arrangements to get

his bus ticket.  He essentially testified that he purchased his

ticket the day he was let go.   

     With respect to other treatment for his back, the claimant 

testified that he saw a doctor in Sallisaw, which is twelve miles

from the small town that he lives in.  According to the claimant,

he saw Dr. Wood.  He denied any prior treatment with Dr. Wood. 
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     At the time that he saw Dr. Wood, the claimant testified that

his back was tight, his leg was numb and he had a lot of pain in

his lower back.  The claimant further testified that Dr. Wood gave

him some muscle relaxers and pain medicine.  According to the

claimant, Dr. Wood gave him restrictions of no lifting anything

over twenty-five pounds.  

     The claimant admitted that he sees Dr. Wood every three 

months, and he is continuing to have medications prescribed for his

back, Loracet and muscle relaxers.  The claimant further admitted

that he continues to take these medications.  

     He denied that he has been able to see a pain specialist for

his back.  However, the claimant admitted that he has undergone a

CAT scan and an X-ray, which were done in Sallisaw, in an emergency

room setting.

     Following his first visit with Dr. Wood, the claimant 

testified that some days he feels human, then other days he is in

bad pain and unable to do anything at all.  The claimant testified

that his leg is still numb, his back feels tight all the time.

However, the claimant went on to state that sometimes the pain is

not so bad and sometimes it is.  He testified that the pain is

always there.  However, some days according the claimant, it does

not hurt “very bad,” some days it hurts “bad.”

     He denied having worked since the accident.  The claimant 

gave the following explanation as to why he has not worked, “I just
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don’t think I can do anything. I am so afraid of something

happening, and I will be hurt for life.”  He denied that he has

been released to return to work.

     On a typical day, the claimant testified that he sits around

the house, some times he goes outside and sit out there.  The

claimant testified that wife works full-time at the school, as a

janitor.  

     Since his injury, the claimant agreed that his life has 

changed.  According to the claimant, before his injury, he liked to

fish and hunt and do things with his kids.  He stated that he was

aware that he was subject to surveillance by the respondents.  The

claimant testified that he has reviewed the report, but has not

seen the video. 

     The claimant testified:

Q What is the first day shown in that report that the
investigators came do surveillance on you?

A 5/27.

Q Is it easy for you to remember that day?

A Yes, it is my son’s birthday.

Q Which son is that?

A The oldest one.

Q And, how old is he?

A Fifteen, (15).

Q And, what were you doing that day?

A Going to the park.
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Q And, the surveillance appears to show you loading maybe
water and soft drinks into a into a truck, was that you doing
that?

A Yes, ma’am.

Q Is that something that normally do?

A No, ma’am it’s not.  It was my son’s birthday and I 
just wanted to help out.  It was a good day for me.  I was
just wanting to help out and not have to put it all on my
wife.  I just wanted to help out.

Q What did you do for his birthday?

A We just grilled while the boy’s played ball.

     The claimant testified that he has not had any injuries 

since his work-accident.  He denied any prior problems with his

back or having seen any specialist for his back before this injury.

The claimant also denied that he had any restrictions for his back

while working in construction, or the heat and air business.  Nor

had he ever had any work-related injuries to his back that he

reported in the years before this accident.  

     He stated that he felt that after his accident, that there 

was work that they could have had him do.  According to the

claimant, there was a job that David Phelp’s daughter did, driving

the van around the job site that maybe he could have done.  The

claimant testified that there was also a flag position that maybe

he could have done.    

     Upon being questioned about Mr. Phelp’s deposition testimony

wherein he testified that after the claimant’s injury, he took him

to see the safety man, “Leroy,” the claimant stated that Leroy was
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no where around at that time.  According to the claimant, he did

not see Leroy at all on the day that Mr. Phelps took him to Brandon

Ardrey’s office.  

     The claimant denied that Brandon Ardrey was with him while he

was being examined.  Specifically, he testified:

Q He also indicated in his deposition that when you got
out of the truck, at your motel, after he drove you back from
the emergency room that you jogged to the door, or jumped out
of the truck.  Could you tell us what your demeanor was after
the emergency room visit?  And, by demeanor, I mean, how did
you act after the emergency room treatment?

A I sure wasn’t running around, or jogging, or jumping,
or anything like that.  I wasn’t doing none of that stuff.  I
was in the same pain as when I hurt myself, after the doctor,
you know.  No, jogging, no jumping, no running.

Q Did you have any bad blood between the two of you, or
do you know why he would have said that?

A You know, I thought Brandon was a real good guy, he 
picked me up from the bus station, he is from Oklahoma too,
Durhan, I believe.  I liked Brandon, I thought Brandon was a
real good guy, until this happened.

Q He said that you jumped down from his truck, what kind
of truck did he have?

A I think, it was a Ford Ranch King, it sat up high, he
had those step sides, you couldn’t help but use those step
sides.  It sat up high, you know, you don’t just jump out of
that kind of that rig.

Q Now, at the time that you returned you had had an 
injection from the emergency room doctor?

A Yes. He gave me shots.

Q About how long did it take you to get back to the
motel?

A    Fifteen, (15) or twenty, (20) minutes.
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     According to the claimant, it is hot both in Florida and his

hometown, Vian, Oklahoma. However, he denied that he had prior

trouble working out in the heat.  The claimant explained that while

working for Tankinetics, they let them take breaks and made sure

that they got plenty of water.  

     He denied having ever told Mr. Ardrey or anybody else that 

his accident happened several days before he arrived there.  

     On cross examination, the claimant admitted that prior to 

going to work for Tankinetic in Pensacola, he worked on a job in

Arkansas for them before going there.  He agreed that he had been

in Pensacola about two months before his alleged injury.

     The claimant denied that it was his understanding that his 

job in Pensacola was coming to an end at the time of his alleged

injury.  Instead, the claimant testified it was his understanding

that there were two or three more months on the job.

     However, he testified:

Q Okay.  But, you had testified in your deposition that
you knew it was the end of the job and they were taking
everything down, is that right?

A Yes.

Q You had also told me in your deposition and that was
taken on March 31st, of this year; is that right?

A Yes.

Q You had told me at that time that some of the
equipment wasn’t being used, so it was being send(sic) back to
Harrison, Arkansas; is that right?

A Yes.
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Q So, they were tearing down equipment at the job?

A Just one, (1) thing....

Q You’d also told me that you thought August was the 
deadline for the end of the job?

A Yes, about then..

Q At the time of the deposition, you said, August; is
that right?

A Yes.

     He agreed that at the time of his deposition, he 

testified that the only witness to his injury was his brother.  The

claimant agreed that on direct examination he testified that

Brandon sent him to the nurse immediately after he reported his

injury to him.   

     The claimant agreed that he testified that after he went back

to Oklahoma, he contacted Brandon. However, he admitted the

following: 

Q Okay.  At the time of your deposition, you told me that
you didn’t have any contact with anybody at Tankinetics, 
after you got back to Oklahoma; is that what you said at that
time?

A Yes.  I guess.

     He admitted that his medical treatment in Florida was paid 

for by Tankinetics.  The claimant further admitted that he has not

filled out any job applications since he returned to Oklahoma

because he is scared about his back.  

    Regarding his daily activities and limitations, the claimant

testified:
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Q And, back in the deposition, you told me that you are
scared to put on boots, or walk around the house, is that
right?

A As far as the pain.

Q You also told me that you don’t know that you are 
ready to work, is that correct?

A Yes.

Q I asked you at the time if you had applied for
unemployment and you told me that you hadn’t applied because
you had used up your hours before starting work at
Tankinetics, is that correct?

A Yes.

Q And, I asked you what you do on a typical day and you
told me that you basically don’t do anything.  You get up have
some coffee and turn on the tv, is that right?

A Yes.

Q That is what a typical day is like for you?

A Yes.

Q You told me that you don’t help out around the house
and can’t take out the trash, is that correct?

A Yes.

Q And, that is because of the physical pain that you’re 
having?

A Yes.

Q You also told me that you can’t help with the laundry.
Is that right?

A Yes.

Q And, you don’t lift anything over ten, (10) pounds, is
that correct?

A Yes.
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Q And, one other thing that you had mentioned is that 
you can’t even go out an go for a walk anymore, is that right?

A Yes.

    With respect to the July 5th medical record (while counsel

referred to this as the July 5th report, it is in fact the medical

record dated July 6th), the claimant admitted that he has looked at

this report.  He agreed that his signature was on it.

Nevertheless, claimant gave the following testimony regarding the

nurse’s room report:

Q That report indicates that you told her, “I hurt my
back a couple of days ago, but today, it hurts the most.”
Is that what you told her?

A I did not say nothing like that.

Q Are you also aware that she noted that you did not have
any redness, or swelling on your back?

A In my opinion, I feel like that the note has been 
tampered with.

Q Did you put your signature on it?

A That is my signature.

     The claimant agreed that he had a CT scan and X-rays 

performed. He denied having reviewed the surveillance video.

However, the claimant admitted that he would not dispute that he

would have been engaged in the activities described in the report.

     He agreed that it was his testimony during the hearing that 

he did not work for Tankinetics at all after the 5th.  However, upon

being shown wage records, he agreed that he was paid $1,389.50 on

July 10, 2009.  He also admitted that on July 17, 2009, he was paid
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an additional $266.00, 

     The claimant agreed that he testified that Brandon was a good

guy.  He also agreed that he never had any animosity with either

Brandon or David Phelps.  

     He testified:

Q Is it your testimony, Mr. Coppin, that you are totally
incapacitated from working?

A Yes.

Q Okay.  How is it then, that you are making a claim that
the employer unreasonably refused to return you to work, if
you’re totally incapacitated from working?

A I guess I just wanted my job.  And, I felt like I could
have done something, I still wanted to work.

Q Do you really feel there was a job that Tankinetics
could have offered you full time?

A I can’t really say.

     On redirect examination, the claimant denied having told the

nurse on the 5th of July (as previous noted, counsel is actually

referring to the July 6th medical), “he hurt his back a couple of

days ago, but today, it hurts most.”  

   The claimant essentially testified that he had worked for

Tankinetics in Arkansas before going to work for them in Florida.

According to the claimant, after his job in Florida, to his

understanding they were at a peak with their work, and there was

more work to be done.  He admitted that he had plans to stay with

Tankinetics.     

     Shaylin Coppin, the claimant’s brother, testified on behalf of
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claimant.  He agreed that he worked for Tankinetics in Florida, and

was employed by them at the time of the claimant’s alleged incident

on July 5th.  Mr. Coppin admitted that he was aware of the  

claimant’s accident. 

     According to Mr. Coppin, the claimant was steel piling when

his accident occurred.  He testified that he went over to his

brother and he told him that he had hurt his  back.  He testified

that he told the claimant that he needed to report it.  Mr. Coppin

further testified he kept working and David came over and talked to

the claimant.          

     Mr. Coppin admitted that he left Tankinetic around July 8th.

He testified that he was out working when Dave came over and said

they were letting them go.  

     With respect to the explanation as to why they were 

discharged, he testified:

A I asked him why and I don’t know what the reason that
he gave me was but, a little later we called up Leroy and
Leroy said, things are slow, or something like that.

Q And, who is Leroy?

A The main boss.

Q Did Leroy hire you?

A Yes, Leroy is the one that hired us.

Q And, after you got that explanation, did you do
anything else?

A No.

Q What happened after that?
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A The bus driver took me to the motel and then from the
motel to the bus station.

Q Had you already had your bus ticket at that point?

A No, I did not.

Q Had you planned on leaving the job?

A No.

Q What were your plans, before the 8th, before you heard
about the accident, what were your plans for work?

A To keep working.  To stick with them, you know, they
paid good money.  We were just going to go with them after
this job was done.

     On cross examination, Mr. Coppin admitted that he did not see

the see the accident happen.  He admitted that he also got an

explanation from Leroy that things were slowing down on the job.

     Mr. Coppin testified:

Q Do you acknowledge that the job was ending?

A No, it was supposed to last.

Q If I told you that your brother testified that it was
supposed to end in August, would you agree with that?

A Yes.

Q Okay.  So, things were getting torn down and the job 
was ending, correct?

A Yes.

Q Are you aware that other riggers were laid off at the
same time you were?

A No.

     Mr. Coppin admitted that his wife and his brother’s wife came

down to visit them while they were in Pensacola.  
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     On redirect examination, he testified:

Q Did you have any direct information from your 
employer when the job in Pensacola was going to be wrapped up?

A I think so, but I’m not really sure on that.

Q Did you have any information, did they come and say,
the job is going to end, the job is going to end in August, or
September, did they tell you anything about that?

A I think they did, yes.

Q Did you remember what they did?

A I don’t.

Q That’s all I have.

     The deposition of David Phelps was taken on June 2, 2010.  He

worked as a crane operator for J.D. Industrial, but had been

recently laid.  

    Mr. Phelps agreed that he once worked for Tankinetics.  He

worked for them from May 2009 until November 2009, as a  general

foreman.  Mr. Phelps agreed that he was familiar with the claimant,

as he worked as a rigger out in Pensacola, Florida.  

   He agreed that as general foreman, he was the claimant’s

supervisor.  According to Mr. Phelps, Shaylin came to him after his

wife and the claimant’s wife had been in Pensacola with them for

about a week, and told him that the claimant was thinking about

quitting and going home.  

     Mr. Phelps testified that he went and talked to the claimant,

and asked him if he was going to quit, and he said, “Yeah,” he had

thought about getting a bus ticket.  According to Mr. Phelps, he
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instructed the claimant to talk to Leroy and the other guy, and

maybe he could be laid off because he was not ready to cut anybody

yet.  Mr. Phelps testified that the claimant’s reason for wanting

to quit was because he was not used to this kind of work, physical

work and working out in the heat.  He testified that this  

conversation took place before the claimant’s back injury.  

     According to Mr. Phelps, the claimant told him that he hurt

his back a few days after it had happened.  Specifically, he 

testified:

Q Okay.  You're aware that he's filed a workers'
compensation claim, is that correct?

A I didn't know he had filed a claim.  I knew that they
were talking about putting him on workmen's comp.

Q Okay.

A He never directly told me right away that he hurt his
back.  A man that hurt his back, told the other workers, and
a few days later he actually come and told me.  He said, "I
think I've hurt my back."  I asked him when, and he told me
few days before that, and actually had took him in there to
the safety man, Leroy, and the other guy that I can't remember
his name.

     Mr. Phelps testified that he left Tankinetics because he was

laid off, as he was the last person on the job.  He testified that

he did not know if the claimant was one of the ones laid off.  

     On examination by claimant’s attorney, Mr. Phelps testified:

Q Okay.  As the foreman, did you give disciplinary notices
to people?

A Yes, ma'am.

Q Did you ever give a disciplinary notice to Mr. Coppin?
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A I want to say I gave him one.

Q Okay.  So there would be a copy of that then with the
employment records?

A I would think so.

Q Okay.  And do you remember what that was about?

A I don't remember if it was his work ethics, or if it was
when he had that accident.

Q Okay.  Do you remember him having any accidents before he
reported his back injury to you?

A Yeah, he took a JOD and ran into a man's truck.

Q Okay.  And so that would be written up in his personnel
file?

A Yes, ma'am.

Q Okay.  

     A I gave a copy of that to the plant.

    Brandon Ardrey’s deposition was taken on May 19, 2010.  He

testified that he worked for Tankinetics from February 7, 2007

through August 21, 2009.  According to Mr. Ardrey, he was hired as

the safety coordinator/field manager.  He admitted that he worked

with the claimant and dealt with him in the context of his workers’

compensation claim.  

     He testified that the claimant’s actual date of injury was 

July 2, 2009.  However, the incident was not reported to him until

July 6, 2009.  Mr. Ardrey testified that it was reported to him

that the claimant was in the process of moving building material

inside of a conex on July 2, as per his claim, that he did not feel
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anything, didn’t think anything of it, and went on, and he actually

stated that over time it felt like it got a little worse so he

mentioned something on July 6, 2009.  According to Mr. Ardrey the

claimant actually reported the incident to him around 9:50 that

day.

     Mr. Ardrey testified that he completed an accident report, and

took the claimant down to the nurse’s station.  He testified that

the nurse determined that he possibly had a minor strain of the

back.  

     He agreed that he accompanied the claimant when he went to the

physician, down in Pensacola.  Mr. Ardrey testified that he was

actually in the examination room with the claimant while the doctor

was examining his back.  He also testified that he heard the

claimant request muscle relaxers.  At which time, the claimant had

reported a pain level right at a ten.  

     Mr. Ardrey testified that when he dropped the claimant 

off back at his motel room, he was in his own vehicles.  He drives

a pickup truck, that has step bars on it.  According to Mr. Ardrey,

when the claimant got out his truck, he did not use the step, he

jumped over it.  He also testified that the claimant actually

jogged to the door once he got out of his truck.

     Mr. Ardrey explained that he no longer works for Tankinetics.

That he is an independent person and works for a different company.

He continues to work as a safety coordinator, doing the same thing
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that he got a college degree in.  According to Mr. Ardrey, he has

no way of advancement of taking sides for Tankinetics nor Mr.

Coppin.  He testified that he was speaking of actual events that

occurred firsthand, while he was there.  

     He testified that the claimant was laid off in July of 2009.

Mr. Ardrey testified that the claimant saw a doctor at the Baptist

Occupational Health Clinic, in Pensacola.  He essentially testified

that the claimant reported to him that his accident actually

happened on July 2 rather July 6, which is when he reported it.  

     According to Mr. Ardrey on that day that claimant and his

brother were laid off, two other riggers were also laid off.  He

testified that after he took the claimant to the doctor.  He

returned to the jobsite the next day and worked light duty, in the

tool room, assigning tools to individuals upon request of whatever

they were needing.  Mr. Ardrey testified that the claimant

performed this job up until the date of him having to use his bus

ticket.                     

      He also testified that the claimant purchased the bus ticket,

within a few days after he went to the physician.  Mr. Ardrey

testified that the claimant requested to David that he and his

brother be the first to be laid off because they were ready to go

home.  According to Mr. Ardrey, this request was granted.

     On examination by the claimant’s attorney, he testified that

the claimant told his himself that the accident happened on the 2nd
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rather than the 6th.  He testified that after the claimant’s

doctor’s visit, he saw the claimant the next because he worked

light duty, in the tool room up until the time he left.    

     A review of the medical evidence of record demonstrates that

the claimant saw the respondent-employer’s company nurse on July 5,

2009, per the Injury Assessment and Treatment form.  Although the

nurse’s name is illegible, this form bears the claimant’s

signature.  The employee’s/claimant’s description of the accident

section states, “I hurt my back a couple of days ago, but today it

hurts worse.”  The nurse assessed the claimant with a possible mid

low back strain, for which she recommended alternate heat and cold

and Ibuprofen.  According to this form, the injury was reported by

Brandon Ardrey.  

     Further review of the medical evidence of record demonstrates

that on July 6, 2009, the claimant presented at Baptist 

Occupational Health Clinic, in Pensacola, Florida.   The claimant

Dr. Ramon Ryan.   The claimant’s chief complaint was lower back

pain and some pain going down into his left lower extremity.

According to this report, the claimant stated that his injury

occurred July 5, 2009, while lifting and trying to maneuvering some

steel beams.         

    On March 2010, the claimant under Computed Tomography of the

lumbar spine, with the following impression:

L4-L5 and L5-S1 broad-based disk bulges with mild cental
stenosis and no neural foraminal narrowing.  Otherwise,
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negative CT of the lumbar.  Suggest follow-up MRI clinically
indicated. 

    Three view of lumbar was taken on that same date, with the

following impression: “Unremarkable radiographic evaluation of the

lumbar spine.”

     Surveillance of the claimant was taken on May 22, 2010, 

wherein he was observed lifting and carrying various items, which

included, but was not limited to a case of water and soft drinks,

and two bags of ice.   

                          ADJUDICATION 

Compensability

      Arkansas Code Ann. §11-9-102(4)(A) defines "compensable

injury" as:

      (i) An accidental injury causing internal or external
      physical harm to the body or accidental injury to
      prosthetic appliances, including eyeglasses, contact
      lenses, or hearing aids, arising out of and in the
      course of employment and which requires medical
      services or results in disability or death.  An injury
      is "accidental" only if it is caused by a specific
      incident and is identifiable by time and place of
      occurrence[.]
     
      A compensable injury must be established by medical 

evidence supported by objective findings.  Ark. Code Ann. §11-9-

102(4)(D). The claimant must prove by a preponderance of the

evidence that he sustained a compensable injury. Ark. Code Ann. §

11-9-102(4)(E)(i).

       The instant claimant contends that he sustained a

compensable injury to his lower back while lifting and maneuvering

some steel beams, on July 5, 2009, while working for Tankinetics.
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     After reviewing the evidence in this case impartially, 

without giving the benefit of the doubt to either party, I find

that the claimant has failed to prove by a preponderance of the

credible evidence that he sustained a compensable injury to his

back arising out of, and in the course of his employment with the

respondent-employer on July 5, 2009.

     Although the claimant testified his injury occurred on July 5,

2009, the nurse’s report dated July 5, 2009, which the claimant

admitted bears his signature demonstrates, “Patient states, I hurt

my back a couple of days ago, but today it hurt the most.”  Mr.

Audrey testified during his deposition that the claimant told him

he hurt his back on July 2, 2009.  Mr. Phelps’s deposition

testimony also demonstrates that the claimant reported the incident

to him a few days later.

    The claimant also admitted that during his deposition he

testified that the only witness to his injury was his brother.

However, the claimant’s testimony during the hearing demonstrates

that his brother (Shaylin Coppin) did not actually witness the

alleged incident.  During the hearing, the claimant’s brother

specifically admitted that he did not witness the alleged injury.

     I think it is noteworthy that while testifying during the

hearing, the claimant stated he contacted Brandon after he returned

home to Oklahoma.  However, he admitted that during his deposition

he testified that he did not have any contact with anybody at

Tankinetics after he got back to Oklahoma.  In addition, this the

claimant’s testimony regarding his inability to work is clearly
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contradicted by the surveillance video of May 22, 2009. While I

recognize that these matters do not relate directly to the issue of

compensability, these do reflect negatively on the claimant’s

credibility.     

    In sum, when comparing the claimant’s testimony to the

preponderance of the evidence, I find that the claimant was not a

credible witness.  As a result, on the basis of the record as a

whole, I therefore find that the claimant failed to prove that his

need for treatment and disability for his back problems arose out

of and during the course of his employment, and that his back

condition was the result of the alleged specific incident of July

5, 2009.

     Accordingly, this claim is hereby respectfully denied and

dismissed in its entirety.  All other issues in this matter are

hereby rendered moot and have therefore not been addressed herein

this Opinion.  

             FINDINGS OF FACT AND CONCLUSIONS OF LAW 

     On the basis of the record as a whole, I make the following 

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

     1.  The Arkansas Workers’ Compensation Commission has       
         jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at
         all relevant times, including July 5, 2009.

3.  The claimant earned sufficient wages to entitle him to the
         maximum compensation rates.

     4.  This claim for additional benefits has been controverted
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         in its entirety.

5.  The claimant has failed to prove by a preponderance of the
    credible evidence that he sustained a compensable injury
    to his back during and in the course of his employment

         with respondent-employer on July 5,2009.     

                            ORDER

    For the reasons discussed herein this Opinion, this claim must

be, and hereby is, respectfully denied.

     IT IS SO ORDERED.

        
                                __________________________
        CHANDRA HICKS

Administrative Law Judge
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