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Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on April 16, 2010, at
Jonesboro, Craighead County, Arkansas.

Claimant represented by the HONORABLE PHILLIP WELLS, Attorney at Law, Jonesboro,
Arkansas.

Respondent represented by the HONORABLE MELISSA WOOD, Attorney at Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above styled claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On February 22, 2010, a pre-hearing conference

was conducted in the claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is

herein designated a part of the record as Commission Exhibit #1.  

The testimony of the claimant coupled with medical reports, and other documents

comprise the record in this claim.  Additionally, the record generated as from the prior hearing of
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March 20, 2009, is incorporated in the present hearing record.

DISCUSSION

Teresa Marie Cope, the claimant, with a date of birth of April 8, 1962, was initially 

employed by respondent as an over-the-road truck driver on or about May 3, 2006.  The claimant

was employed by respondent on several occasions.  On January 10, 2008, the claimant sustained

injuries to both shoulders, the compensability of which was the subject of a March 20, 2009,

hearing and ruling, which was ultimately affirmed the by the Full Commission in a September 9,

2009, Opinion and Order.

The parties stipulated that the claimant reached  maximum medical improvement as a

result of the compensable bilateral shoulder injuries on March 2, 2009, and was assigned a 5%

impairment whole person rating, which was accepted and paid by respondent.  Before the

Commission at this juncture is the claimant’s entitlement to wage loss disability benefits.

The claimant is a high school graduate who has taken “a few” college courses.  The

claimant also has vocational training having attended Wood Sage Technical School for her truck

driving training.  As an adult the claimant’s employment history includes factory work at Penn

Athletics, during which time she sustained two (2) work-related injuries.  In 1982, the claimant

underwent surgery for thoracic outlet syndrome, and in 1984 she underwent surgery for removal

of ganglion cysts from her wrist..  In 1998, while employed by Papa John’s Pizza, the claimant

sustained injuries in a motor vehicle accident when her car was rear-ended.  The evidence in the

record reflects the claimant did medical transcription for approximately twelve (12) years.  The

claimant was also the owner of her own transcription company for several years.  The claimant

began her career as a truck driver in 2001.
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The claimant’s medical history reflects that prior to the January 10, 2008, compensable

bilateral shoulder injuries in the employment of respondent, she had a previous left shoulder injury

which required surgery in 2005.  Claimant explained that while she had problems for a while

following the left shoulder surgery, it gradually got better.  The claimant testified that once the

shoulder got better it did not prevent her from working as a truck driver.  The claimant worked as

a truck driver for a period of “about a year and a half” before sustaining the January 10, 2008,

bilateral shoulder injuries.   

In addition to the prior 2005 left shoulder surgery, the claimant also underwent two (2)

neck surgeries – one in 1999 and one in 2003.  Following the 2003 cervical surgery the claimant

returned to full-time work as a truck driver.  While the claimant testified that the neck surgery did

not affect her ability to drive a truck before 2008, there is testimony generated during the prior

hearing regarding the placement of mirrors on the claimant’s truck by respondent to

accommodate the restrictions in the range of motion of her neck. (3/20/09 Hearing transcript, T.

21).  While the claimant previously underwent knee surgery she maintains that in 2008, the

condition of the knee was fine.

The claimant denies that she had any limitations in her truck driving due to the prior

shoulder surgeries for the year and a half that she worked as a truck driver before 2008.  The

testimony of the claimant reflects that she performed all of the job tasks requested of her as a

truck driver.  

Claimant acknowledged that she had some health problems other than the on-the-job

injuries.  The claimant is treated for her sleep apnea through the nightly use of a machine – a C-

Pap machine – which she asserts completely relieves the apnea problems.  The claimant also has
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COPD, for which she takes Albuterol updraft treatments four times daily to control it.  The

claimant has had irritable bowel syndrome since her early 20's, and takes Hyoscyamine to control

it.  Claimant acknowledged that she does have “a small amount of asthma”.  The claimant has

experienced anxiety and panic attacks since 2004.  The claimant has had high blood pressure since

her early 20's, and now takes Enalapril, 40 millgrams.  The testimony of the claimant reflects that

she suffers from occasional migraine headaches for which she takes Imitrex.  Claimant noted that

she has had the migraines since her 20's.  Claimant denies that any of the prescription medicines

that she takes cause her any kind of side effects.

On December 31, 2007, the claimant suffered a fall at her residence.  Regarding the afore,

the claimant testified:

It was.  It was the morning of and I went on to work after
I fell.  I was on my way to work. (T. 13).

The fall caused an injury to the claimant’s low back.  The claimant was evaluated by Dr. John

Brophy, a Memphis neurosurgeon, in connection with low back injury.   Claimant testified that

now her back is doing “pretty good”, however offered:

If I bend in the wrong way and stuff I can’t do a lot of heavy
lifting and stuff, but it’s pretty good.  Dr. Gera put some shots in there
that helped it. (T. 13).

With respect to the January 10, 2008, bilateral compensable shoulder injuries sustained in

the employment of respondent, the testimony of the claimant reflects that she underwent surgery

on both shoulders under the care of Dr. Spencer Guinn, a Jonesboro orthopedic surgeon. 

Further, the claimant acknowledged that she had been released from the care of Dr. Guinn.  An

impairment rating had been generated as a result of an evaluation of the claimant  by Dr. Terence
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C. Braden in the amount of 5% to the body as a whole and the claimant has been paid

corresponding permanent partial indemnity benefits.

The claimant acknowledged applying for and receiving unemployment compensation

benefits for a period following her injury.  Claimant last worked as a truck driver on January 17,

2008, when she performed light duty work for two (2) days after being brought in by respondent-

employer.  Claimant testified that she has not been able to continue working as a truck driver for

any company.  

Throughout her employment history as a truck driver the claimant has worked for multiple

companies driving an 18-wheeler across the country.  The testimony of the claimant reflects that

those jobs required her to either lift freight or assist in the lifting of freight.  Claimant

acknowledged that some truck driving jobs have a lumper service which permits a driver to pay

someone to unload/lift the freight:

Yes, sir, and the company sometimes pays for that and 
occasionally that doesn’t happen.  In the 2004 when I injured my
left shoulder I was actually unloading hot water heaters that I was
required to unload myself. (T. 16).

The testimony of the claimant reflects that she does not have the physical abilities, based

on her shoulder problems, to drive an 18-wheeler.  Regarding the afore, claimant testified:

I can’t maneuver the steering wheel and I have an extreme
weakness in my arms since the surgeries.  My arms actually go to
sleep and I don’t have the gripping strength.  I have difficulty driving
my personal vehicle, so I wouldn’t feel safe to drive a big truck. (T. 16).

Claimant added that she would not be physically able to lift objects if the same was a requirement

of the truck driving job.  The claimant has driven trucks with standard transmissions and with

automatic transmissions.  Claimant explained why she would not be able to drive a truck with an
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automatic transmission:

Those steering wheels are rather large and the trucks them-
selves are just, there’s a lot of, when you’re backing into docks and
stuff you’re having to really, you know, crank that steering wheel and
even with an automatic you still have to do, you know, they’ve got 
shifting and there’s just a lot more involved in it.  It’s not like an automatic
vehicle car.  It’s still, you know, has a lot of mechanical issues. (T. 17).

Claimant distinguished the power steering in an 18-wheeler from that in a regular automobile:

They do but it’s not as easy like on a regular car.  I don’t even
know how a big muscled-up man could drive one of those without it.
But they’re still real stiff and hard to turn, you know, you’ve got those
huge wheels. (T. 17).

The claimant’s personal vehicle is a 1999 Dodge Neon with an automatic transmission and

power steering.  Claimant explained that residuals from her bilateral compensable shoulder injuries

causes her to have problems driving her personal vehicle:

Mainly turning, you know, when I have to turn corners or parking.
That’s my biggest problems.  And I can’t hold my arms up on top of the
steering wheel.  I have to more put them down at the bottom, you know, 
which is not as, you don’t have as much control over the vehicle. (T. 18).

Regarding the severity of the residual numbness in her hands and arms, the testimony of the 

claimant reflects:

I have severe numbness.  It even wakes me up at night.  You
know, if I go up above say a 90 degree level, you know, say up to here
(indicating) hold it like this for a few minutes, they will be numb.  I can’t
hold the phone to my ear without this all going to sleep on both arms. (T. 18).

Claimant denies having any of the above sensations before the January 10, 2008, compensable

injury.  Claimant, in acknowledging the prior neck surgeries, testified that the only numbness she

experienced before the January 10, 2008, compensable bilateral shoulder injuries was in the very

back of her arm, which never gave her any kind of problems other than it would just go numb. (T.
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19).  

The claimant’s testimony reflects that during the period of time that she was receiving

unemployment compensation benefits she was looking for work, and continued to look for work. 

With respect to the types of jobs that she feel that she could physically perform at the present

time, the testimony of the claimant reflects:

I’ve tried to get some kind of office type work to where I 
wouldn’t have to do a lot of physical lifting.  And it’s, I’ve run out of
options, you know, but I’m still looking.  Maybe somewhere where 
they had a headset, you know, I could use for a phone or something 
like that. (T. 19).

The claimant testified that she has contacted prospective employers regarding the availability of

sedentary/light-duty work.  Claimant’s testimony reflects that she has contacted trucking

companies regarding the availability of dispatching jobs.

Following the surgery performed by Dr. Guinn the claimant underwent a regimen of

physical therapy for her shoulders.  Regarding the afore the testimony of the claimant reflects:

It did fairly well.  It was just real painful.  It didn’t go as 
well as I wanted.  I was hoping it would get me back to normal to 
where I could go back and drive a truck. (T. 20-21).

Claimant testified that she saw the doctor as requested and that she did the physical therapy as he 

directed:

I did.  I did get to a point where I had to do some of it at 
home.  It was very difficult for me to get to physical therapy.  And
they put me on a home regimen and hooked me up with all the 
equipment in my home. (T. 21).

Claimant noted that she is even now continuing her physical therapy at home.  

The claimant has been released from the care of Dr. Guinn in connection with her compensable
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bilateral shoulder injuries.  

Since being released from the care of Dr. Guinn the claimant has been followed for

medical conditions and treatment by Dr. Terry Hunt, her family doctor.  The testimony of the

claimant reflects that as a direct result of her compensable shoulder problems she takes

prescription medicines.  The afore medicines are prescribed by Dr. Hunt.  Claimant’s testimony

reflects:

He first put me on Lortab for the pain, before the surgeries.
And now he has me on Tylox 5 for the pain, prn, as needed. (T. 22).

Claimant testified that the Tylox 5 is a narcotic medicine which would prohibit her from driving an

18-wheeler.  Claimant elaborated:

Yes, sir.  Well, if I had to take it during the day.  Now, I 
have been allowed to drive a truck taking it only at night.  (T. 22).

The claimant acknowledged that over the past month she has taken Tylox 5.  With respect to the 

frequency she has been required to take Tylox 5 for pain in her shoulders, the testimony of the 

claimant reflects:

After I cook a meal, after I wash dishes, anything that’s 
requiring me to use my arms above my shoulders.  I can’t change the 
- - I live in a little RV and I have to get somebody to help me, my 
daughter just came and helped me go get groceries because I can’t 
physically carry those.  And I have a friend that he comes out and 
like changes my air vents because my air conditioner is in the ceiling
and I can’t do that. (T. 22-23).

The testimony of the claimant reflects, with respect to her lifting capacity without difficulty:

If it’s on the floor, that reach and pull up is just too much, of
anything.  I mean I can pick up a piece of clothing, you know, something 
like that but anything of weight, like I say for groceries and stuff my
daughter comes and helps me, my sister-in-law helps me, my son helps
me.  It’s been really difficult and I’m having a difficult time with it. (T.23).
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During cross-examination, claimant acknowledged that she had three (3) prior workers’

compensation claims before the January 10, 2008, compensable injury in the employment of

respondent.  Claimant described the 2002 injury while in the employment of Charlie

Transportation, which resulted in the cervical fusion as “a very difficult injury”.  The testimony of

the claimant reflects that while the cervical fusion resulted in an impairment rating she does not

recall the amount of the rating.  Claimant settled the claim for $30,000.00.  She underwent

surgeries on her wrist in the 1980's which resulted in a 5% impairment rating.

The claimant’s employment history in legal and medical transcription included owning her

own business, Top Priority Typing, for twelve (12) years.  The testimony of the claimant reflects

that she got out of the business because she had “too much business” and “too much anxiety”. 

During her February 17, 2009, deposition, the claimant explained that she was working day and

night, seven days a week in response to her business doing too well prompting her to cease

operation.  

While the claimant’s testimony reflects that as truck driver for some trucking companies

she was required to unload the freight, claimant acknowledged with respondent it was no touch

freight, except for securing the load.  Claimant explained that securing the load entailed nailing

down two by fours to the floor and putting in lug box at the rear of the trailers.  Claimant had to

climb in and out of the trailers.  

Claimant acknowledged that she is doing better since the surgeries performed by Dr.

Guinn in connection with the January 10, 2008, bilateral shoulder injuries, than before the

surgeries.  Claimant testified that she hoped to return to truck driving at the time of her February

17, 2009, deposition, adding that she “needed to”. 
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The claimant has applied for Social Security disability, however has been denied.  The

testimony of the claimant reflects that the status of her current Social Security disability claim is

pending.  One of the claimant’s Social Security disability applications listed as a basis for the

claim, her stomach, hernia, congestive heart failure, shoulders, high blood pressure, back and

anxiety.  Claimant denies that she has congestive heart failure, however, noted that she does have

COPD.  Additionally, the claimant concedes that the application reflects that conditions first

interfered with her ability to work on March 26, 1999, when she had a back injury.  The testimony

of the claimant reflects that the afore filing was when she first filed for disability.  The claimant

testified:

Back in 1999, which I had got shots in my back.  It 
virtually healed it up.  I mean I went for a long time where I didn’t
have any problems. (T. 27).

Claimant reapplied for Social Security disability benefits in 2008.  At the time of the 2008, Social

Security application claimant listed her back, neck and shoulders as the basis for needing benefits. 

Claimant’s testimony reflects that she has applied for jobs lately, noting that she was

checking on line the end of the week.  The claimant was released by Dr. Guinn on July 25, 2008. 

The claimant’s November 25, 2008, visit to Dr. K. Dewayne Eubanks, a Jonesboro neurosurgeon,

was for her back.  While Dr. Eubanks offered the claimant pain management for her back,

claimant noted that she received management treatment under the care of Dr. Gera at the Pain

Management Clinic.  Claimant has been diagnosed with fibromyalgia.

Claimant is uncertain how long she received unemployment compensation benefits,

however acknowledged that when completing the June 19, 2008, application she indicated that

she could begin full-time work immediately.  In explaining why she responded on the
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unemployment application that she had no disabilities that would limit her ability to do her normal

job claimant testified:

I had just been turned down by, from Social Security 
disability stating that I could go back, you know, that I was 
able to work. 

So in my mind set I was thinking, I’m going back to work.
I’m going to do this, if I can.  If I can’t, then I can’t.  I’m going
to try it. 

*       *       *

Yes.   When you have no income, you’ve got to try to do
something, whether you’re able to or not you’ve got to. (T. 29-30).   

During further re-direct, claimant testified that the 1999, Social Security disability

application was submitted following her back injury.  The testimony of the claimant further

reflects that between 1999 and the time she was able to return to work as a truck driver none of

the problems associated with the 1999 injury or any previous injuries prevented her from driving a

truck for that one and one-half year leading up to her 2008, compensable bilateral shoulder

injuries in the employment of respondent.

The testimony of the claimant reflects that during the approximately twelve (12) year

period that she operated her own business doing medical and legal transcription she used a

computer.  Regarding her ability to perform the transcription work at this time, claimant testified:

I really don’t feel I can because my hands go to sleep when 
I hold them at that position for very long.  I really thoroughly thought
about that, you know, I wanted to do that.  And even had contacted, I
had heard that St. Bernard’s was farming out their stuff to people, you
know, letting then do it in their homes and stuff.  That’s how I first got
started with it.   I did it in my home and I worked another job at the same
time at the rehab hospital.  And I just, I never got no answer back 
from them.  But I was willing to try it. (T. 31).
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Claimant currently has access to a computer and the internet through her neighbor’s WI-FI..  The

claimant explained that the December 31, 2007/January 1, 2008, accidental fall at home involved

her back more than her neck, although her neck did hit the door facing.  Regarding the impact of

the fall on her two-level cervical disc fusion, claimant testified:

Yes.  But they did a CT scan at the hospital and said that
there was nothing damaged.  It was just like a whiplash type injury
that healed. (T. 32).

 The medical in the record reflects that the claimant underwent surgery under the care of

Dr. Guinn on her right shoulder on April 17, 2008, and on her left shoulder on May 29, 2008, in

connection with her compensable January 10, 2008, bilateral shoulder injuries.  The claimant was

seen in follow-up by Dr. Guinn on February 25, 2009.  The report relative to the afore visit

reflects, in pertinent part:

PHYSICAL EXAM: With passive range of motion she has 
essentially 180 degrees of forward flexion and lateral elevation
bilaterally.  She has approximately 90 degrees of external rotation
bilaterally and 45 degrees of internal rotation bilaterally.  With
active range of motion she has approximately 120 degrees of 
forward flexion and lateral elevation bilaterally.  She has 45 
degrees of internal rotation bilaterally and 90 degrees of external
rotation bilaterally.  She is neurovascularly intact to sensory and
vascular exam today.  No skin changes or wounds.  Compartments
are soft.

PLAN: I explained to Mrs. Cope that the main treatment currently
is to continue therapy with her home exercise program and she 
understands.  She states that she has been using a TENS unit on 
her shoulders that she had from previous therapy.  This is okay.
She knows to do her exercises at least once daily.  We will see
here back as needed.  She is MMI. (RX. #1, p. 66).

On November 2, 2009, Dr. Terence P. Braden, III, D.O., performed an independent 

medical evaluation of the claimant.  The November 2, 2009, report of Dr. Braden reflects a 
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detailed history of the claimant’s January 10, 2008, compensable bilateral shoulder injuries and 

medical treatment received in connection with same.  The November 2, 2009, report further 

reflects, in pertinent part:

She continued to complain of bilateral shoulder discomfort, that 
the shoulders catch, sometimes they’ll have pain.  She feels that 
her arms are weak.  She says she has a decrease in grip strength
on the right compared to the left.  She was released by Dr. Guinn
at maximum medical improvement and how presents for an 
impairment evaluation with this Independent Medical Examiation.

Current Medications: Enalapril, Philips Milk of Magnesia, Paxil,
Restoril, Albuterol updrafts, Tylox as needed.

Past Surgical History: Right shoulder surgery as listed above, 
left shoulder surgery in 2008 and previous shoulder surgery in 2004,
sinus surgery, tonsillectomy, ovarian cyst, left knee surgery, 
hemorrhoidectomy, hernia and stomach surgery, cervical spine 
herniated disk with fusion in 2003 and 1999, right rib resection for
thoracic outlet syndrome, right ganglion cyst on wrist and carpal 
tunnel surgery.

Past Medical History: Hypertension, irritable bowel, depression, 
insomnia, chronic obstructive pulmonary disease.  She also list 
Albuterol updrafts as part of her regimen of medications.

*       *       *

Objectively:
This is a Caucasian female.  She is 5'11" 310 pounds.  Her pulse
is 90.  Respirations are 18 and unlabored.

Inspection of the bilateral shoulders did not reveal any evidence of
atrophy or fasciculations.  There are well-healed incisions about the
shoulders from her previous arthroscopic portals.  Shoulder heights
are equal.

Palpatory examination about the right shoulder is met with tenderness
anteriorly diffusely as well as posteriorly diffusely.  She complains of
tenderness on the left side anteriorly diffusely and posteriorly 
diffusely.  There is no marked tenderness or palpation over 
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the acromioclavicular joints bilaterally.

Neurologically:
- She is awake, alert and oriented.  Cranial nerves II through 
XII are intact.
- Muscle stretch reflexes are symmetric in the bilateral upper
extremities.
- Sensation to pinprick and light touch are intact.
- Strength is 5/5 in all muscle groups.
- Tone is normal.
- Hoffman’s is absent.
- Grip strength is equal bilaterally.  Strength in the hand is felt
to be 5/5 bilaterally.

Vascular:    Peripheral pluses are easily palpable in the radial pulses.

Range of Motion: Range of motion is measured using standard 
goniometric techniques.  At least three measurements were taken
of each range.  All ranges are active range of motion are as follows:

Right shoulder: Forward flexion 150 degrees.  Extension 40 degrees.
Abduction 150 degrees.  Adduction 20 degrees.  External rotation at 
90 degrees of abduction 90 degrees.  Internal rotation at 90 degrees 
of abduction 70 degrees. 

Left Shoulder: Forward flexion 150 degrees.  Extension 40 degrees. 
Abduction 160 degrees.  Adduction 30 degrees.  External rotation at
90 degrees.  Internal rotation at 90 degrees of abduction 70 degrees.
(RX. #1, p. 68-70).

The above resulted in a 5% permanent physical impairment to the whole person which has been

accepted and paid by respondent.

The record reflects the presence of Motor Carrier Safety Regulation §391.41 as well as

the Conditional Job Offer and Medical Review, which was completed by the claimant at the time

she applied for work with respondent-employer. (RX. #2).  Since the respondent raised the

Shippers Transport Doctrine as a bar to the claim during the prior hearing, the circumstances

surrounding the claimant’s employment were detailed in the prior hearing record, which is
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incorporated in the record.. 

After a thorough consideration of all of the evidence in this record, to include the

testimony of the claimant, review of medical reports and other documentary evidence, application

of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On January 10, 2008, the relationship of employee-employer existed between the

parties, during which time the claimant earned an average weekly wage of $724.81, generating

weekly compensation benefit rates of $483.00/$362.00, for temporary total/permanent partial

disability.

3. On January 10, 2008, the claimant sustained compensable injuries to both 

shoulders, from which she reached maximum medical improvement on February 25, 2009, and has

sustained a 5% whole person residual anatomical impairment as a result.

4. When the claimant’s age, education, work history, permanent restrictions and 

limitations, as well as other matters reasonably expected to affect her future earning capacity are

considered, the evidence preponderates that the claimant has sustained a loss of earning capacity

or wage loss disability in the amount of 45% over and above her anatomical impairment.

5. The respondent shall pay all reasonable and related hospital and medical expenses

arising out of the compensable injuries of January 10, 2008.

6. The respondent has controverted this claim in its entirety, to include the 

claimant’s entitlement to wage loss benefits.

CONCLUSIONS
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The compensability of he claimant’s January 10, 2008, bilateral shoulder injuries, having

previously been litigated, is not disputed.  The claimant’s January 10, 2008, compensable injuries

resulted in a permanent physical impairment in the amount of 5% to the body as a whole, which

was accepted and paid by respondent.  The claimant maintains that the January 10, 2008,

compensable injury and subsequent surgeries has rendered her unable to perform the same work

activity as before entitling her to wage loss disability benefits.  Respondent maintains that

restrictions have not been assigned to claimant due to the January 10, 2008, compensable injuries. 

As a consequence of the afore, respondent maintains that vocational assistance is not reasonable

and necessary; and that the claimant cannot prove entitlement to wage loss due to her

compensable injuries.

The present claim of wage loss disability benefits is one governed by the provisions of Act

796 of 1993, in that the claimant asserts entitlement to additional benefits as a result of injuries

having been sustained subsequent to the effective date of the afore provision.

Wage Loss Disability Benefits

Ark. Code Ann. §11-9-522, Compensation for disability – Unscheduled permanent partial

disability, provides, in pertinent part:

(b)(1) In considering claims for permanent partial disability in
excess of the employee’s percentage of permanent physical 
impairment, the Workers’ Compensation Commission may
take into account, in addition to the percentage of permanent 
physical impairment, such factors as the employee’s age, 
education, work experience, and other matters reasonably
expected to affect his or her future earning capacity.

In the instant claim, neither the compensability of the claimant’s January 10, 2008, bilateral

shoulder injuries nor the amount of the residual anatomical physical impairment is disputed.  The
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claimant worked as an over-the-road truck driver at the time of her compensable injuries,

however has not worked as such since January 15, 2008.

The claimant has a varied work history which includes owning her own business for

approximately twelve (12) years as a medical and legal transcriptionist.  The evidence reflects that

the claimant has undergone surgery for a ganglion cyst on the right wrist.  Additionally, the

medical records regarding prior surgeries of the claimant reflects an entry of carpal tunnel surgery. 

The claimant has not worked performing legal and medical transcription since 2001, when she

began working as a long distance truck driver.

The claimant is a high school graduate with some college courses.  The claimant attended

vocational technical school for truck driving.  Since becoming a professional long-haul/over-the-

road truck driver the claimant has undergone surgeries for injuries to her left shoulder and cervical

spine growing out of her employment.  The claimant also sustained injuries to her right knee and

ribs in a 2005 automobile accident.  In workers’ compensation law, the employer takes the

employee as he finds him, and employment circumstances that aggravate pre-existing conditions

are compensable. Nashville Livestock Commission v. Cox, 302 Ark. 69, 787 S.W.2d 64 (1990).

The claimant commenced her employment with respondent on or about May 3, 2006.  The

evidence discloses that the claimant successfully discharged her assigned duties as a long-haul

truck driver in the employment of respondent throughout her employment by same until the

January 10, 2008, compensable bilateral shoulder injuries were sustained.  The claimant last

worked for respondent on January 17, 2008, when she performed light duty work for two (2)

days.  The claimant has undergone surgery on both shoulders in connection with the treatment of

her compensable shoulder injuries – right shoulder on April 2008 and left shoulder May 2008.
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As noted above, respondent disputed the compensability of the claimant’s injuries resulting

in litigation and an ultimate ruling compensability.  By the time of the afore hearing, March 20,

2009, the claimant had undergone the surgical treatment of her shoulder injuries.  Respondent

disputed as not being reasonable and necessary vocational assistance to the claimant.  As a

consequence of the afore, the record does not reflect the presence of a functional capacity

evaluation relative to the claimant.

At the time of her January 10, 2008, compensable bilateral shoulder injuries the claimant

earned an average weekly wage of $724.81.  While the claimant has filed for Social Security

disability benefits, listing other health problems as well as her residual bilateral shoulder

complaints as a basis for same, she has not been awarded Social Security disability benefits.  The

claimant presents credible testimony regarding her employment efforts since having reached

maximum medical improvement from the January 10, 2008, compensable injuries.  The claimant

has sought employment within her physical limitations and compatible with her work history, to

include trucking dispatcher jobs and possible free-lance/farmed out transcription work; however

has been unsuccessful in securing employment.

The evidence preponderates that the claimant is no longer physically capable of

performing work as a long-haul/over-the-road truck driver.  The credible testimony of the

claimant reflects that she experiences symptoms of numbness and weakness in her upper

extremities.  Claimant continues to take prescription medication to address residuals of her

compensable injury, some of which is narcotic medicine.  The claimant is restricted in the amount

of weight that she can lift, the extent of time her upper extremities may remain elevated at chest

level or above; a lack of grip strength; and weakness in her upper extremities.  The claimant
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encounters difficulties, attributable to residuals of the January 10, 2008, compensable bilateral

shoulder injuries, operating her personal vehicle any significant distance.  From an average weekly

wage of $724.81, while employed by respondent, the claimant’s post-injury earning is zero. 

Hixon v. Baptist Health, 2010 Ark. App. 413.

When the claimant’s age, education, work experience, permanent restrictions and

limitations, and other matters reasonably expected to affect her future earning capacity are

considered, the evidence preponderates that the claimant has sustained a loss of earning capacity

or wage loss disability in he amount of 45% over and above her anatomical impairment. 

Respondent has controverted this claim in its entirety, to include the claimant’s entitlement to

wage loss disability benefits.

AWARD

Respondent is herein ordered and directed to pay to the claimant wage loss disability

benefits at the weekly compensation benefit rate of $362.00, to correspond with her 45% loss of

earning capacity, which is in addition to the 5% permanent physical impairment, as a result of the

January 10, 2008, compensable bilateral shoulder injuries in the employment of respondent.  Said

sum accrued shall be paid in lump without discount.

Respondent is further ordered and directed to pay all reasonable hospital, medical, nursing

and other apparatus expenses growing out of and in connection with the treatment of the

claimant’s January 10, 2008, bilateral shoulder injuries, pursuant to Ark. Code Ann. §11-9-508.  

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,
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until paid.

IT IS SO ORDERED.

   ______________________________________________
   Andrew L. Blood, ADMINISTRATIVE LAW JUDGE

  


