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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F702807

BETTY J. COPELAND, EMPLOYEE CLAIMANT

HILLCREST HOME, EMPLOYER                               RESPONDENT 

CANNON COCHRAN MANAGEMENT SERVICES,
INC., INSURANCE CARRIER/TPA                            RESPONDENT 
                                                                  
                               
                                         

                   OPINION FILED JANUARY 7, 2010 

Hearing before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, in
Mountain Home, Baxter County, Arkansas.

Claimant was represented by The Honorable Frederick S. “Rick”
Spencer, Attorney at Law, Mountain Home, Arkansas.  

Respondents were represented by The Honorable Michael Ryburn,
Attorney at Law, Little Rock, Arkansas.

 
                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on October 21,

2009, in Mountain Home, Arkansas.  A Prehearing Order was entered

in this case on August 24, 2009.   This Prehearing Order set out

the stipulations offered by the parties, and outlined the issues

to be litigated and resolved at the hearing, along with the

parties’ respective contentions.      

     The following stipulations were submitted by the parties,

either in the Prehearing Order or at the start of the hearing,

and are hereby accepted:

1.  The Arkansas Workers’ Compensation Commission has
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jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at

all relevant times, including March 15, 2007.

3.  The claimant sustained a compensable injury to her right

hip on said date.   

     4.  All other issues are reserved under the Arkansas

Workers’ Compensation Act.

      By agreement of the parties, the issues to be presented at 

the hearing were as follows:

1.  Constitutional Issues. 

2.  Additional medical treatment under the care of Dr. 

Chakales.     

The claimant’s contentions are set out in her response to the

Prehearing Questionnaire, and are hereby incorporated herein by

reference.  The respondents’ contentions are set out in its

response to the Prehearing Questionnaire, as these are hereby

incorporated herein by reference.                    

     The documentary evidence submitted in this case consists of

the Commission’s Prehearing Order dated August 24, 2009, and the

parties’ response to the Prehearing Questionnaire, which were all

marked as Commission’s Exhibit No. 1.  The claimant’s Medical

Packet was marked as Claimant’s Exhibit No. 1.  The claimant’s

Constitutional Packet was marked as  Claimant’s Exhibit No. 2.  The

claimant’s Brief in Support of Constitutional Issues, is

incorporated by reference into the hearing transcript of October
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21, 2009, as this has been marked as Claimant’s Exhibit No. 3. 

The following witnesses testified at the hearing: the 

claimant and Fred Copeland.

                           DISCUSSION

           The claimant was sixty-five years old when she sustained an

admittedly compensable right hip injury while working for the

respondent-employer, on March 15, 2007.  The claimant had worked

for Hillcrest Home some twenty years.  She worked as a licensed

practical nurse(LPN).   

     With respect to the compensable incident of March 15, 2007, 

the claimant testified:

A.  Well I went in to do a treatment and I had started the
treatment and the woman wanted to ask me some questions.  So
I went back in and when I started to come out I tripped on the
phone cord and hit the bedside table when I fell.

Q.  The bedside table struck you on the hip as you were
falling, is that right?

A.  Uh-huh.  I hit the bottom of it.

Q.  Bottom of it?

A. Where it can slide under the bed.  You know, it’s got
wheels on it on the bottom of it.

Q.  Oh, I see.  It’s kind of like a large C in terms of the
way it’s made --

A.  Uh-huh.

Q.  So you would have hit the bottom footing of that table?

A.  Yeah, that’s what I hit.

Q.  But you also landed on your, other places too, didn’t you?

A.  Uh-huh.
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Q.  What?

A.  My elbow.  My whole right side.

Q.  Were you able to walk after that?

A.  I couldn’t get up, no.

Q.  Did they come and get you by ambulance?

A.  Yes, they did.

     She admitted to being sent to Dr. McBride, who performed 

a partial hip surgery, the next morning after the incident.

According to the claimant, since this time, she has been having

trouble and would like to have it looked into to see if it(her hip)

is loose.  

     The claimant testified that sometimes her hip hurts, as well

as her knee.  According to the claimant, there are a lot of things

she is unable to do anymore.  Specifically, she testified that she

is unable to run and can hardly walk, as she walks with a limp.

Nor can she carry weights when she walks.  

     She claimant testified that her difficulty with her elbow is

not as bad as it was.  The claimant maintains that she has had

these problems since the accident.

     With respect to problems with her hips, leg, knees, elbows,

right side, she denied any problems with these things prior to the

accident.  

     According to the claimant, she was off work, off and on from

March, until about May, which amounted to about two months after
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her surgery.  She agreed that she went to work on limited duty.  

As of the date of the hearing, the claimant continued to work

limited duty, doing paperwork, medical records and ordering things

for the nursing home patients.                 

     She denied that Dr. McBride has ever taken her off light 

duty work.  According to the claimant, she still has numbness of

the elbow, but not as bad as she did, only once in a while.  She

maintains that the numbness is in her two fingers, the little one

and the one next to it.

     Regarding her back, the claimant testified:

Q. What about the back?  Is the low back giving you any
trouble from time to time?

A.  No, I haven’t noticed that.

Q.  Okay.  You’re just asking for reasonable and necessary
medical associated with this injury, is that correct?

    
     The claimant agreed that she is hardly ever pain-free of the

hip.  According to the claimant, sometimes her hip pain is severe.

     On cross examination, the claimant admitted to being assessed

a fifteen percent impairment by Dr. McBride for her hip injury.  

She further admitted that Hillcrest has honored her restrictions

after her return to work.  

    She admitted to being released by Dr. McBride in September of

2007, and not seeing another doctor, until she saw Dr. Chakales.

According to the claimant, during this year and a half period, she

did not see a specialist for her hip, as she saw only her regular

doctor.  The claimant’s visits to her general physician were paid
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by Medicare, and she paid the rest.  However, the claimant

testified that her general physician has not treated her hip, and

that she really has not had any treatment up until when she saw Dr.

Chakales for her hip.

     With respect to her injuries, the claimant testified:   

Q.  And now Dr. Chakales has seen you and he’s recommended
several things but let me ask you about this.  Now, Dr.
McBride in his initial report says, when you fell you fell
over a telephone cord and you landed on your right hip.  And
he said, she has no other injuries.  Is that correct?     

A.  Well he sent me to have my elbow tested.

Q.  Okay.  Later on it looks like you -- not immediate onset
of the problem, maybe later on you had a problem with your
elbow?

A.  While I was in the hospital I told him about it, yes.

Q.  Okay.  And then in page 11 of the exhibit he says, you
were noted to have a displaced right femoral neck fracture
with no evidence of head, neck or back injury.  So did he
check you out for head, neck and back injury?

A.  Well if he did he did it while I was asleep.

Q.  And you’ve told us on direct examination you said you’re
really not having any trouble with your back, is that right?

A.  Not that I can tell, no.

Q.  Do you know why Dr. Chakales wants an MRI of your back?

A.  He said it’s because of the way I walk that he thought 
     there was something wrong with my back.

Q.  But you don’t think there’s anything wrong with your back?

A.  I just don’t know.

Q.  Okay.  Have you had any tests to determine if there is
anything wrong with your back up to now?

A.  No.



7

Q. And you also had this problem with your -- now, 
     Chakales is saying you need a carpal tunnel -- do you know 
     what carpal tunnel syndrome is?

A.  Yes, I do.

Q.  Do you know where it’s located in the body?

A.  Yes, I do.  

Q.  Do you know what that has to do with your elbow?

A.  Yes.

Q.  What?

A.  It just causes numbness.  It has to do with your nerves.

Q.  So back when you started talking to Dr. McBride it was
your elbow that was checked out, is that right?

A.  Yes, he checked it out while I was -- he sent me --

Q.  There was something on the EMG/NCV about your elbow, an
ulnar nerve?

A.  Uh-huh.

Q.  Did you have anything else done after that test?

A.  Yes.  They did -- I went to physical therapy and they
worked on it there.

Q.  Did that help?

A.  No.

Q.  And has that problem been continuing since two and a half
years ago?

A.  Well like I told him it’s better.

Q.  Okay.  Do you want to have surgery or anything on your
elbow?

A.  It would be what he would recommend.  I don’t know.
   
     The claimant admitted that she does not have any test showing
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that she has carpal tunnel syndrome.  She admitted that her hip

problems have been consistent throughout this two and a half years.

The claimant admitted that when she went to see Dr. Chakales, the

only thing bothering her was her hip.

     On redirect examination, the claimant admitted that she would

like to have an MRI, to make certain that her hip is fused.  She

admitted that the numbness in her right hand is not as bad, it has

gotten better, but is still there. 

    She admitted that as soon as they got the hip under control,

she started having symptoms with her right elbow.  According to the

claimant, her hip has gotten better, but it still plagues her.  She

denied that it keeps her from sleeping.  However, the claimant

testified that her hip sometimes keeps her from sleeping.

     Upon questioning by the Commission, the claimant 

testified that she did not seek treatment for her injury during the

year and a half gap because the adjuster refused to allow her to

see anybody else.  According to the claimant, during this period of

time, her hip hurt, for which she would take pain medicine.

However, she admitted that she has no problems with her back.    

    

     The claimant’s husband, Mr. Fred Copeland, also gave testimony

during the hearing.  He agreed that the claimant’s testimony was

true and correct.  Mr. Copeland denied that she ever had any

problems like she has had since the injury.  

     He testified that the claimant was quite a walker, but now she
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hardly ever goes anywhere.  According to Mr. Copeland, the claimant

is unable to do a lot of things she used to do.  She does not walk

very well and limps.                 

     A review of the medical evidence shows that on March 15, 2007,

the claimant received care under the direction of Dr. McBride.   He

reported, in pertinent part:

HISTORY OF PRESENT ILLNESS: This is a 65-year-old female who
works at a nursing home in Harrison, Arkansas.  She was at
work this evening when she tripped over a telephone cord,
landing on her right hip.  She had and immediate onset of pain
and inability to bear weight.  She had no other injuries.  She
was seen in the emergency room department at Harrison, noted
to have a displaced femoral neck fracture, and was transferred
to Cox South at the patient’s request for further care. 

His assessment was “right femoral neck fracture.”

  On March 16, 2007, Dr. McBribe performed,“bilpolar

hemiarthroplasty, right proximal femur,” to the claimant’s right

hip.  She had a preoperative and postoperative diagnosis of, “right

femoral proximal neck fracture.”  

     X-rays of the claimant’s right hip were performed on March 

16, 2007, which demonstrated the following:

INDICATION: Intraoperative film.

FINDINGS: Single view of the right was performed.  This
demonstrated postsurgical changes.  Intramedullary rod in
place.  Gas is in the adjacent joint space.  Humeral head
appears to have been removed.     

    
     RA Impression
     Postsurgical changes as described.

     Also, on March 16, 2007, two views of the right hip were 

performed, which demonstrated the following:

INDICATION: Status postop.
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FINDINGS: Two views of the right hip was (sic) performed.
This demonstrated postsurgical changes of a right total hip
arthroplasty with the femoral component well seated in the
acetabular component.  Adjacent surgical drains and staples
are noted.   

RA Impression
     Postsurgical changes, as described.

     X-rays of the right knee were performed on March 18, 2007,

with the following impression, “No acute abnormality is present.

Mild degenerative changes are present.”

    The claimant was discharged home on March 22, 2007.  Dr.

McBride wrote that upon presentation, the claimant was noted to

have no other injury other than a displaced right femoral neck

fracture, with no evidence of head, neck or back injury.  His

discharged diagnoses were, “1.  Right femoral neck fracture.  2.

Right knee contusion.”  He noted that during the claimant’s

hospitalization, she complained of aching pain in her right knee.

He noted that x-rays were obtained, which revealed no evidence of

fractures.  Dr. McBride further noted that on examination, the

claimant had no ligamentous instability, and no crepitation with

range of motion.  However, he wrote that she had minimal effusion

noted with very superficial bruising.  It was felt she sustained a

contusion during the fall.  At this time, the claimant was

medically stable for discharged home.       

     On May 1, 2007, the claimant saw Dr. McBride for a follow-up

office visit of her right hip femoral neck fracture.  At that time

the claimant was using a walker intermittently, and occasionally
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she used a wheelchair.  The claimant complained of occasional

swelling in her leg with activities.  She also complained of pain

and numbness in the elbow and pain radiating int the forearm.  The

claimant reported that when she fell, she believes she landed on

her elbow and initially had numbness in the elbow and pain

radiating into the forearm, ring and little fingers but was not

concerned about this as much as the fracture.  However, Dr. McBride

noted that she had persistent numbness in the elbow and the hand

since her injury and wanted to have this evaluated as well.  He

noted that the claimant had no prior history of similar symptoms

before her injury.  

     Dr. McBribe noted that she had trace edema in her right lower

extremity.  With respect to her right elbow, he noted that the

claimant had no swelling or bruising noted.  He wrote,”She has

tenderness on the medial epicondyle region with a positive Tinels

into the right hand.  She had active full flexion extension of the

elbow without crepitation or pain.  The Tinel’s was positive over

the cubital tunnel. 

    His assessment was, “1.  Right hip fracture endoprosthesis

doing as well as expected although I would like to see her a little

more active with her hip.  2.  Ulnar neuritis right elbow following

an injury, suspect compression injury to the unlnar nerve.”

Therefore, he recommended physical therapy for her hip and ordered

nerve conduction studies to evaluate the severity of her ulnar

nerve neuritis. 

    The claimant underwent EMG/nerve conduction studies on May 4,
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2007, of her right upper extremity to evaluate her elbow pain, 

which demonstrated the following:

Summary of Findings: The patient is 65 year (sic) old with
right hand numbness.                  

     NERVES TESTED:
1. Right median, ulnar normal latency, normal CMAP,

decreased NCV on the right upper extremity.
2. The inch technique across the elbow did not reveal

any prolonged latency.  Amplitude within normal
limits.

3. Right median sensory slightly decreased in the
amplitude.

4. Dorsal ulnar cutaneous, ulnar sensory and radial
sensory are within normal limits.

Impression:
1. Mildly abnormal study.  The patient does have mild

to median sensory neuropathy and also ulnar
neuropathy, motor with slight decrease in the nerve
conduction velocity.

2. Things to consider at this age group, if the
patient has any diabetes, structural lesions at the
elbow, tendonitis.  Clinical correlation is
suggested. 

                                
      On June 1, 2007, the claimant returned to Dr. McBride for a

follow-up office visit evaluation of her right hip bipolar

endoprosthesis.  At that time, the claimant reported that she used

a cane when away from work.  She further reported that she felt

weakness in her hip and that she had difficulty with daily

activities.  Dr. McBribe’s assessment was, “status post right hip

bipolar endoprosthesis, recovering as well as expected.” He

specifically noted that he expected the claimant to require many

months before she symptomatically completely recovered.   He also

noted that the claimant may never get to the point where she feels

safe walking without a cane.  According to Dr. McBride, the
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fracture had healed well, but the many patients have difficulty

regaining previous levels of activities of walking after a hip

fracture.  Therefore, he returned the claimant to sedentary work.

     On September 14, 2007, the claimant returned to Dr. McBride.

He wrote, “She still get soreness in her hip if she lays on her

hip, lateral side of her hip, thigh, and lower leg towards her

foot.”  He noted that the claimant walked with a mild trendelenburg

gait.  At this point, he noted that the claimant was at maximal

medical improvement.  He explained to the claimant that she may

regain better strength and balance over the next six months,

although at that point, it was doubtful.  Dr. McBride gave the

claimant permanent restrictions of light duty.  He also explained

to her that they would be providing an impairment rating for her

injury.

     Also, on that same date, Dr. McBribe wrote, To Whom it May

Concern:

Ms. Copeland has reached maximal medical improvement from
her right femoral neck fracture.  She was treated with a
bipolar endoprosthesis and is now six months
postoperative.  She does require a cane for ambulatory
assistance and still gets activity related muscle and
thigh pain.  However, her prosthesis has healed nicely
with no evidence of complications.  At this point, I
think she has reached maximal medical improvement and
will require no further care for this injury.  She has
been on sedentary work duties, and I think this should be
permanent.  Unfortunately, many patient’s will require
ambulatory assistive devices after hip fractures, and I
believe she is going to require a cane, as well.  She
still has a mild limp with walking.  According to the
American Medical Association Evaluation Guide to
Permanent Impairment, 4th Edition, Table 17-33 for hip
endoprosthesis with fair results, she would have a whole
person impairment rating of 15%, lower extremity
impairment rating of 50%.
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     The claimant sought treatment from Dr. Harold Chakales on

March 11, 2009.  He reported, in pertinent part:

     HISTORY OF PRESENT ILLNESS: 
Ms. Betty Copeland is a 67-year-old woman who presents
with complaints of pain as the result of a work-related
injury which occurred on March 15, 2007.  She is working
at the present time.  She describes right leg pain and
weakness.  Coughing or sneezing does not increase the
patient’s symptoms.  She states she is an LPN and was
working at Hillcrest Nursing Home in Harrison at the time
of her injury.  She slipped and fell, injuring her right
hip and suffering a subcapital fracture.  She
subsequently had a bipolar prosthesis placed by Dr.
McBride, orthopaedic surgeon.  Following the surgery,
however, she has continued to have trouble.  Dr. McBride
followed her for six months and then released her.  Over
the past 1½ years she has persisted in having chronic
right hip pain, with pain radiating down the outer aspect
of her leg.  She has no left hip pain.  The pain radiates
into the right knee, which may be secondary to the
intramedullary prosthesis.  Her pain is persistent and
bothers her even when she is not walking. 

                             *  *  *
      

RADIOGRAPH REPORT:
AP pelvis shows where she has had a bipolar prosthesis on
the right.  There is cerclage wiring on the proximal
femur.  The prosthesis seems to fit satisfactorily.
X-rays of the lumbar spine show some lumbar degenerative
disc disease with a degenerative scoliosis.  Most of her
pathology is at L4-5.  There is 10-15N scoliotic curve.

PHYSICAL EXAMINATION:
Physical examination shows an elderly female who walks
with an antalgic gait.  She has some in-toeing, with some
internal tibial torsion.  Examination of the lumbar spine
shows straightening of the lumbar lordosis.  She has
restriction of motion of 30% in forward
flexion/extension, lateral rotation, in all planes.  She
has a positive sciatic stretch at around 40N.  Reflexes
diminished.  Examination of the right hip shows decreased
range of motion of the hip of 50%.  There is no atrophy
and she is neurologically intact.

DIAGNOSES:
1. Post op bipolar total hip on the right, with some
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restriction of motion.

2. Lumbar disc problem with pain radiating into the 
right side and degenerative scoliosis.

DISCUSSION:
I will review her medical records.  I will see her in 2½
weeks. 

     Dr. Chakales wrote on March 23, 2009:

I saw Ms. Betty Copeland in my office on March 11, 2009,
at which time I felt she had a healed bipolar total hip
on the right with restriction of motion, and symptoms
compatible with degenerative scoliosis of the spine.  In
addition to her workers’ compensation injury,
Ms. Copeland has also been diagnosed with carpal tunnel
compression of the median nerves and some suggestion of
polyneuropathy.  She carries the diagnoses of bipolar
prosthesis for subcapital fracture, symptomatic, and
degenerative scoliosis of the spine with radicular
symptoms, and carpal tunnel compression of the median
nerves.

When she returns to see me I will explore further
recommendations for her.

REVIEW OF RECORDS:
Ms. Copeland suffered a fracture of her hip in March
2007.  She was admitted on March 16, 2007, after falling
one day previously and suffering a displaced femoral neck
fracture of the right femur.  She was admitted to the
hospital by Dr. McBride.  She subsequently underwent
bipolar prosthesis surgery and was discharged on
March 23, 2007.  Ms. Copeland was doing well at the time
of discharge.  Her final diagnosis was displaced femoral
neck fracture of the right hip and contusion of the right
knee.

In May 2007, Ms. Copeland began having some numbness and
tingling in her arms.  An EMG of the extremities was
obtained which was mildly abnormal and showed median and
ulnar nerve neuropathy.  She was participating in
physical therapy in May 2007 and was walking but was
still having trouble with pain, and with numbness and
tingling in her fingers.  Her right elbow pain had
improved.

Ms. Copeland was seen on June 8, 2007, and stated she was
doing satisfactorily.  However, her progress was very
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slow.  Dr. McBride felt she had reached maximum medical
improvement on September 14, 2007, and that she should be
able to return to work at light duty.  This was to be a
permanent restriction.  The date of that examination was
September 19, 2007.

     On April 10, 2009, Dr. Chakales wrote:

Since my last letter, Ms. Copeland returned to my office
in follow up on April 10, 2009.  She continues to
complain of right hip pain.

Physical examination shows pain with internal/external
rotation.  She has a positive sciatic stretch.

Ms. Copeland suffers a symptomatic prosthesis on the
right hip, which indeed could be loose.  She has a
suspected lumbar disc syndrome and a nonoperated carpal
tunnel syndrome on the right hand.

The carpal tunnel compression is amenable to surgery.
With regard to her back and hip, she needs to undergo an
MRI of the lumbar spine to determine if she has a lumbar
disc syndrome following her fall.  Because she is painful
in the hip, she may have a failed prosthesis.
Ms. Copeland is a candidate for a hip arthrogram.  I have
prescribed pain pills and I will see her in five weeks.

Please let me know whether we need to address the above
issues in the form of diagnostic studies.              
  

                           ADJUDICATION

A.  Constitutional Issues

     On October 2, 2009, the claimant filed a Motion to Recuse 

and a Brief in support of said Motion in this matter with the

Commission, challenging, inter alia, the constitutionality of the

provisions of the Arkansas Workers’ Compensation Act that provide

for the establishment of administrative law judges.  With respect

to the claimant’s Motion for Recusal and the balance of the Motion

pertaining to the constitutional challenges, I find that the
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Arkansas Court of Appeals has soundly rejected identical arguments

in Long v. Wal-Mart Stores, Inc., 98 Ark. App. 70, ___ S.W.3d ___

(Ark. Ct. App. Feb. 21, 2007), pet. for rev. denied, No. 07-268

(Ark. May 3, 2007).  

     Under these circumstances, the claimant’s Motion for Recusal

must be denied, and I find his constitutional challenges to be

without merit.  Accordingly, I find that the Act is constitutional.

B.  Medical Treatment 

     First, the claimant contends that she is entitled to 

additional medical treatment for her compensable rigth hip injury

of March 15, 2007.  

     Here, the claimant sustained an admittedly compensable injury

to her right hip when she slipped and fell, on March 15, 2007.  Dr.

McBride assessed the claimant with a “right femoral proximal neck

fracture.”   On March 16, 2007, the claimant underwent surgery with

Dr. McBride, in the form of “bilpolar hemiarthroplasty, right

proximal femur.”  The claimant has also undergone physical therapy

treatment for her right hip.  In September 2007, Dr. McBride

pronounced the claimant to be at maximum medical improvement for

her right femoral neck fracture.  At this time, he assigned her a

fifteen percent anatomical impairment rating, and released her

permanently to sedentary work duties.  The respondents have

accepted and paid this rating.  

     Subsequently the claimant obtained a change-of-physician to
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treat with Dr. Chakales. Since this time, the respondents have

controverted the  claimant’s entitlement to additional medical care

for her hip under the care and direction of Dr. Chakales.    

    On April 10, 2009, Dr. Chakales opined that the claimant

suffers a “symptomatic prosthesis on the right hip, which indeed

could be loose.”  He further opined that because the hip is

painful, she may have a failed prosthesis, for which she is a

candidate for a hip arthrogram.  He also prescribed pain pills for

her.

    The claimant’s testimony demonstrates that prior to her

compensable incident, she had no prior problems with her right hip.

I think it is noteworthy that when Dr. McBride released the

claimant from his care, in September 2007, he noted that the

claimant required a cane for ambulatory assistance, and was

experiencing activity-related muscle and thigh pain.  He also noted

that the claimant had a slight limp.  Both the claimant and her

husband’s testimony demonstrates that she as a slight limp.  Also,

they both credibly testified that the claimant has had ongoing hip

pain and related symptom since her compensable incident.         

     Therefore, in light of the ongoing nature of the claimant’s

hip symptoms since the compensable incident, her limp, the fact

that the claimant had experienced no prior hip problems, and based

on the expert opinion of her treating physician, Dr. Chakales, and

due to all of the other foregoing reasons, I find that the claimant

proved by a preponderance of the evidence additional medical
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treatment is reasonably necessary for her compensable hip injury of

March 15, 2007.   

     While I recognize that Dr. McBride has opined the claimant is

at maximum medical improvement, it is well-settled that a claimant

may be entitled to ongoing medical treatment after the healing

period has ended, if the medical treatment is geared toward

management of the claimant’s injury.  Patchell v. Wal-Mart Stores,

Inc., 86 Ark App. 230, 184 S.W. 3d 31 (2004).  

     Second, the claimant contends that she is entitled to medical

treatment under the care of Dr. Chakales for her alleged back

condition.   

     In order to prove that she is entitled to medical care for 

her back injury, the claimant must first establish that she

sustained a compensable consequence injury or specific incident

injury, to her back.   

     The law is settled that if an injury is compensable, then 

every natural consequence of that injury is also compensable.

Martin Charcoal v. Britt, 102 Ark. 252, ___ S.W. 3d ___ (2008).  

The basic test is whether there is a causal connection between the

two episodes.  Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40 S.W.

3d 333 (2001).  The determination of whether a causal connection

exists between the two episodes is a question of fact for the

Commission to determine.  Jeter v. B.R. McGinty Mech., 62 Ark. App.

53, 968 S. W. 2d 645 (1998).  

    However, the claimant must prove by a preponderance of the
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evidence that she sustained a “compensable consequence,” pursuant

to all of the statutory elements of compensability.  Atchison v.

John P. Marinoni Construction Co., Workers’ Compensation Commission

E616344 (September 19, 2001). 

     Arkansas Code Ann. §11-9-102(4)(A) defines "compensable

injury" as:

     (i)An accidental injury causing internal or external
      physical harm to the body or accidental injury to
      prosthetic appliances, including eyeglasses, contact
      lenses, or hearing aids, arising out of and in the
      course of employment and which requires medical
      services or results in disability or death.  An injury
      is "accidental" only if it is caused by a specific
      incident and is identifiable by time and place of
      occurrence[.]
     
     A compensable injury must be established by medical 

evidence supported by objective findings.  Ark. Code Ann. §11-9-

102(4)(D). The claimant must prove by a preponderance of the

evidence that she sustained a compensable injury. Ark. Code Ann. §

11-9-102(4)(E)(i).

     In the present matter, on March 22, 2007, when Dr. McBribe

discharged the claimant from the hospital, he specifically noted,

among other things, that there was no evidence of a back injury.

The claimant essentially admitted that she was not experiencing

back problems.  On March 11, 2007, when Dr. Chakales examined the

claimant, he diagnosed the claimant with “lumbar disc problem with

pain radiating into the right side and degenerative scoliosis.”  

      However, there is no medical evidence of record establishing

objective findings to support the existence of any physical injury

the claimant’s back.  As a result, the claimant has failed to prove
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that she sustained either a specific incident or compensable

consequence injury to her back.   

     Therefore, this claim for a back injury must be, and is 

hereby respectfully denied and dismissed in its entirety.

Accordingly, the claimant cannot meet her burden of proof that

reasonable and necessary medical treatment for any back condition

is causally related to her work-related incident of March 15, 2007.

    Next, the claimant contends that she is entitled to medical

treatment under the care of Dr. Chakales for her alleged right

elbow and hand injury.  

     In order to prove that she is entitled to medical care for 

her right elbow and hand condition, the claimant must first

establish that she sustained a compensable consequence injury or

specific incident injury, to her right elbow and hand.

     Here, the claimant credibly testified that during her 

compensable incident injury of March 15, 2007, she fell on her

right side, landing on her elbow.  The claimant credibly testified

that she had no prior history of any similar elbow and hand

symptoms before the work-related incident.  Her testimony is

corroborated by the medical evidence of record.   

     The evidence demonstrates that although the claimant injured

her right extremity during the incident of March 15, 2007, her

primary concern was her hip fracture.  Nonetheless, the claimant

complained of pain and numbness in her right arm to Dr. McBribe, as
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early as May 1, 2007.  At this time, he noted that the claimant had

persistent numbness in the elbow, and pain radiating into the

forearm, ring and little fingers since her injury. 

     Dr. McBride assessed the claimant with, “ulnar neuritis right

elbow following an injury, suspect compression injury to the unlnar

nerve.”  Therefore, he ordered nerve conduction studies to evaluate

the severity of her ulnar nerve neuritis.  These studies were

performed on May 4, 2007, which demonstrated, “Mildly abnormal

study.  The patient does have mild to median sensory neuropathy and

also ulnar neuropathy, motor with slight decrease in the nerve

conduction velocity.”  Such abnormalities are consistent with the

claimant’s complaints of numbness of the right elbow, and pain

radiating into the forearm, right and little fingers.  

    On April 10, 2009, Chakales assessed the claimant’s with 

carpal tunnel compression, which he opined is amendable to surgery.

    Therefore, in light of Drs. McBride’s and Chakales’ 

assessments, the ongoing nature of the claimant’s upper right

extremity symptoms after her work-related incident, and her lack of

symptoms before the incident, I find that the claimant has

established by a preponderance of the evidence that the above

objective medical findings identified on the EMG of the upper right

extremity, are causally related to the claimant’s work injury.

     As such, I further find that based on all of the foregoing 

the claimant has proven by a preponderance of the credible evidence

that she sustained compensable specific incident injury to her
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right elbow and hand on March 15, 2007.    

     In addition, considering that the claimant has ongoing

complaints of upper extremity symptoms, and in light of the fact

that conservative treatment has failed, I further find that the 

claimant proved by a preponderance of the evidence that medical

treatment under the care of Dr. Chakales for her upper right

extremity injury is reasonably necessary in connection with the

injury received by the claimant on March 15, 2007, pursuant to Ark.

Code §11-9-508(a).

              FINDINGS OF FACT AND CONCLUSIONS OF LAW 

    On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has  
    jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at
         all relevant times, March 15, 2007.

3.  The claimant sustained a compensable right hip 
         injury on said date.

4.  The claimant’s Motion to Recuse is hereby denied.  
    I find the Act to be constitutional.

5.  The claimant proved by a preponderance of the evidence
         that additional medical treatment is reasonably 
         necessary for her compensable hip injury, under the
         care of Dr. Chakales.
   

6.  The claimant failed to establish a compensable     
    consequence or specific incident injury to her back
     by medical evidence supported by objective findings.

7.  The claimant proved by a preponderance of the evidence
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    evidence that she sustained a compensable injury to
         her right upper extremity, for which she is entitled to 
         medical treatment under the care of Dr. Chakales.     

     8.  All issues not litigated herein are reserved under      
         the Act. 
    
                              AWARD

     The claimant has failed to prove her entitlement to any 

medical benefits her back.  

     Nonetheless, the claimant has proven by a preponderance of 

the evidence that she is entitled to additional medical treatment

for her compensable right hip and upper right extremity injury of

March 15, 2007.  Therefore, the respondent-carrier is directed to

pay medical benefits in accordance with the Findings of Fact cited

above.  

     Because the claimant’s injury occurred after July 1, 2001, I

am without statutory authority under Ark. Code Ann. §11-9-715 to

award the claimant’s attorney an attorney’s fee on the medical

benefits awarded herein.  

 IT IS SO ORDERED.

                                                                 
                                                                 
                                   ________________________
  CHANDRA HICKS

Administrative Law Judge      
                                 

 

                                                                 
                                                                 
                                                                 
                                                                 
                                


