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Law, Jonesboro, Arkansas.

Respondents represented by the HONORABLE GUY ALTON WADE, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above styled case to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On January 11, 2010, a pre-hearing conference

was conducted in this claim from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing and the parties’ contentions relative to the afore.  The Pre-hearing Order is

herein designated a part of the record as Commission Exhibit #1.  

The testimony of Ricky Cooley - the claimant, and Charlene Smith, along with the

deposition testimony of Dr. Kevin Rutz and Dr. Gregory Ricca, coupled with medical reports and
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other documents comprise the record in this claim.  Further, the parties stipulated that the

testimony of Jim Gill, a friend of the claimant, who was present and available to testify, would be

corroborative of that of Ms. Charlene Smith.

DISCUSSION

Ricky Cooley, the claimant, with a date of birth of April 11, 1948, has a GED as well as a

semester of junior college.  Claimant is a four (4) year veteran of the United States Air Force. 

Claimant worked for Metro Metal as an iron worker putting together fabricated buildings.  In

1973, while employed by Metro Metal in Orlando, Florida, the claimant was injured when he was

knocked off a building by crane.  Claimant fell approximately thirty eight (38) feet to the ground

and  sustained injuries in the form of fractures to his left hip and left elbow, which resulted in

surgery.

Subsequent to his employment with Metro Metal the claimant worked as a millwright

installing heavy equipment, and as a carpenter.  The claimant also had his own business, Cooley

Construction Company, for a period of time.  Claimant noted that his business entailed carpentry

in which he built and remodeled houses.  Claimant later worked for Parmley Poultry as plant

manager for about ten (10) years.    

The claimant’s prior employment involved jobs that required heavy lifting, which he was

able to perform. The claimant acknowledged that in 1985, he sustained a pulled muscle in his low

back which resulted in him being off work for a day or two (2).  Claimant denies that he

experienced any further problems with his low back following the 1985 incident.

Claimant commenced his employment with respondents on July 26, 2007, as an electrician

helper.  Claimant explained that as an electrician helper he “did all the manual part”.  On
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September 10, 2008, while within the course and scope of his employment the claimant sustained

an injury to his low back.  The testimony of the claimant reflects regarding the September 10,

2008, injury:

I was in a man basket in the top of the ceiling, checking 
some wiring out in a box.

An overhead crane come by and hit the big boom on the 
crane, and it beat me around in the basket. (T. 24).

The claimant received medical treatment at Arkansas Methodist Medical Center the following

day.  The claimant later received medical treatment under the care of his family physician, Dr.

Falwell, at NEA Clinic.  The claimant was seen by Dr. Fawell on three (3) occasions.

The compensability of the claimant’s September 10, 2008, low back injury is not disputed. 

The afore injury was accepted as compensable by respondents and appropriate indemnity and

medical benefits were paid to and on behalf of the claimant.  

Claimant noted that Dr. Fawell recommended a neurosurgical referral in connection with

the treatment of the injuries growing out of the September 10, 2008, accident.  The insurance

adjuster, Susan Freeman, out of St. Louis, Missouri, arranged an appointment for the claimant

with a Jonesboro neurosurgeon; however, due to the delay before the claimant could be seen the

appointment was changed to Dr. Rutz in St. Louis.  The claimant lives in Rector, Arkansas, a

distance of approximately forty (40) miles from Jonesboro.  Claimant noted that St. Louis is a

four (4) hour drive from his Rector, Arkansas residence.

The testimony of the claimant reflects that his first visit with Dr. Rutz was a consultation. 

Regarding treatment recommendations made by Dr. Rutz, claimant testified:

First off, he wanted to give me injections, and that didn’t 
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work.  And then decided that we’d go through the surgery.  After
surgery, I went to rehabilitation, and that didn’t help. (T. 26).

The claimant described his injury as a herniated disc at L4-5, for which he underwent surgery 

under the care of Dr. Rutz on January 14, 2009.  Claimant opined that he did not do very well

following the surgery; however, acknowledged that there were days following the surgery that he

felt good and other days that he felt bad.  Claimant testified that he had no recollection of lifting

aluminum cans, as referenced in the records of Dr. Rutz.

Claimant testified that his condition changed “very little” following the surgery, and denies

that the pain ever ceased.  Claimant acknowledged that Dr. Rutz released him on March 26, 2009,

and assigned a 5% impairment rating.  Prior to the March 26, 2009, release Dr. Rutz had the

claimant undergo an MRI.  

The claimant did attempt to go back to work after the January 14, 2009, surgery.  The

claimant testified, regarding the afore:

I went back in April or May, and then they laid me off.
But, after the surgery, it was a long time. (T. 29).

Claimant has not worked since the January 14, 2009, surgery.

The claimant sought a change of physician on his own, explaining:

Because the insurance said that they weren’t gonna help
me anymore, and that’s the only way I knew to do it. (T. 29).

Pursuant to the Change of Physician Order the claimant was seen by Dr. Gregory Ricca, a

Jonesboro neurosurgeon, on September 2, 2009.  The testimony of the claimant reflects regarding

the September 2, 2009, visit to Dr. Ricca:

No treatment, whatsoever, but a consultation, and his 
recommendation was to send me to this pain management - for 
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injections, and so I went, and the insurance said that they weren’t
gonna pay for it, so that was the end of it. (T. 30).

The claimant returned to see Dr. Ricca before being seen by Dr. Greaser, the pain management

specialist.  Claimant explained:

Yes, I did.   About a week or so after the first time.  The pain
was just so bad I had - I’d do anything to get rid of the pain. (T. 30).

Claimant testified that both physicians, Dr. Ricca and Dr. Greaser, have made recommendations

regarding further treatment; however, he has not followed through on them because the insurance

would not pay for it.   The claimant was seen by Dr. Ricca on September 2, 2009, and September

30, 2009, and by Dr. Greaser on October 26, 2009.

The testimony of the claimant reflects that he has not been physically able to do any type

of work since September 2, 2009.   Claimant explained that presently a normal day consists of

washing some dishes, a little bit of dusting, and watching television.  Claimant testified regarding

his wishes for additional medical treatment:

I want to be able to get my life back.  I want to be well,
where I can at least walk without being in pain 24/7. (T. 31).

  
The testimony of the claimant reflects that he has taken over-the-counter medicine for pain relief

since he was seen by Dr. Greaser on October 26, 2009.  The claimant was provided  medicine one

(1) time by the VA.

During cross-examination claimant testified that he was knocked against the handrail in

the basket and fell to the floor in the September 10, 2008, accident.  Claimant acknowledged that

upon inquiry by his supervisor at the time of the accident if he needed to go to the hospital, he

responded that he did not.  The claimant did obtain medical treatment the next day, September 11,
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2008, and returned to work following same.  Thereafter claimant continued to work for about

two (2) or three (3) weeks.

The testimony of the claimant reflects that the Jonesboro neurosurgeon with whom

respondents attempted to schedule an appointment pursuant to the recommendation of Dr.

Falwell was Dr. Robert E. Abraham.  Claimant denied that he asked to be seen by someone else

due to the six (6) month delay before he could be seen by Dr. Abraham:

No, I didn’t ask.  Ms. Freeman said that I was supposed to
go to this other one to get checked out. (T. 36).

The claimant was seen by Dr. Rutz at that point.  Claimant acknowledged that he has received a

bill for the medical treatment he received in connection with his September 10, 2008,

compensable injury, however, at the time of his February 18, 2010, deposition he had not received

any.   The bill received was from Dr Greaser.

The clamant underwent a series of injections pursuant to the direction of Dr. Rutz before

undergoing the January 14, 2009, surgery.  The injections did not improve the claimant’s

condition.  Claimant concedes that Dr. Greaser, to whom he was referred by Dr. Ricca, has now

recommended injections.  Claimant is unaware whether the injections recommended by Dr.

Greaser are the same type of injections that he underwent while under Dr. Rutz’s care.

The claimant followed up with Dr. Rutz after the January 14,2009, surgery.  Claimant

testified that he relayed to Dr. Rutz the kind of problems and complaints that he was experiencing

during the follow-up visits.  Claimant concedes that he “used to” collect aluminum cans.  Claimant

does not remember if he collected aluminum cans during the time period that he was treating with

Dr. Rutz.  Claimant acknowledged that if Dr. Rutz’s report reflects that he was lifting cans of
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aluminum and did something to his back to cause pain, then he “must have told him”. (T. 39).  

The claimant received temporary total disability benefits during the time that he treated

with Dr. Falwell and Dr. Rutz.  Further Dr. Rutz assessed an impairment rating of 5% to the body

whole.  The claimant is uncertain when he became aware of the rating.  Claimant testified that he

had no idea when he was seen by Dr. Rutz in March 2009, that he being released with a 5%

rating.  The testimony of the claimant reflects that if he was informed by Dr Rutz that he was

being released without restrictions.  Claimant does not dispute the April 7, 2009, Commission

Form AR-3 signed by Dr. Rutz releasing the claimant on March 26, 2009, with a 5% rating and

no restrictions.

Claimant first saw Dr. Rutz in November 2008.  The claimant testified that he relayed his

symptoms to Dr. Rutz at the time of the November 2008, visit.  Claimant’s testimony reflects that

he does not remember any event in late February/early March 2009 where he was lifting cans and

injured his back.  

The testimony of the claimant reflects that the pain he is currently experiencing is in his

low back and right hip, the same place that it has always been.  Claimant denies having pain in

either his left leg or left hip.  Claimant concedes that at one time he had pain going down his right

leg, however, it stopped after the January 14, 2009, surgery.  

The pain medication that the claimant received from the VA Hospital is for another

condition - a bladder infection.  The claimant added that he used the afore pain medicine to

address his back pain as well.  Claimant acknowledge that the cane that he is using is not

something that his doctors told him to get.

Claimant denies any subsequent injury to his back between March 26, 2009, and
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September 2, 2009.  Further, claimant maintains that his symptoms have remained the same

between the afore dates.  The testimony of the claimant reflects that before the January 14, 2009,

surgery his symptoms were constant and continuous; however, following the surgery there were 

times that the symptoms were better and times they were worse.  The claimant maintains that his

symptoms have remained the same since September 2, 2009.

The testimony of the clamant reflects that Dr. Ricca prescribed pain medicine for him one

(1) time.  Claimant asserts that during the one (1) visit to Dr. Greaser, “he wanted to do some

kind of nerve stimulation or something”. (T. 51).  

Ms. Charlene Smith, who is employed as a welder at Teneco, Incorporated, testified that

she and the claimant have lived together for ten (10) years.  Ms. Smith’s testimony reflects that

prior to the claimant’s September 10, 2008, injury in the employment of respondent-employer, she

was not aware that the claimant had any prior back problems or injuries.  In terms of the

claimant’s physical condition and capabilities prior to the September 10, 2008, accident, Ms.

Smith testified:

There was nothing that he could not do.  He manual 
labored - any kind of work. 

He put my roof on, he put my siding on, he jacked my house
up, we replaced floors, he done yard work. (T. 12).

Ms. Smith continued, regarding the claimant’s occupations since she has known him:

When I met Rick, he was traveling.  He was a millwright, an
iron-worker, and then he decided to quit and do carpenter work for 
himself, and that’s what he did. (T. 12).

While self-employed, Ms. Smith testified that the claimant performed remodeling, with some of it

entailing heavy work and some light.
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Ms. Smith’s testimony reflects that following the claimant’s September 10, 2008, accident

and injury he never got any better, having pain daily.  Ms. Smith testified that she was present

during the time the claimant underwent surgery in January 2009.  Regarding her observations

from being around the claimant following the September 10, 2008, accident, Ms. Smith’s

testimony reflects:

Well, I took care of him.  I took him to all of his doctor’s 
appointments.  He couldn’t drive.  I had to take him to St. Louis.
Wherever his doctor was at, I had to take him. (T. 13-14).

Ms. Smith testified that while the claimant returned to work for a week or two (2) after

the accident, he never returned thereafter, adding that he was not able.  Regarding the claimant’s

physical condition following the January 14, 2009, surgery, Ms. Smith’s testimony reflects:

It was no different.  It was still the same.  He had a hard 
time walking, sitting, couldn’t lay down for very long at a time. 

There was basically no change. (T. 14-15).

Since his surgery Ms. Smith testified that the claimant been able to wash dishes and dust around

the house.  

With respect to her observation of the claimant experiencing pain since the September 10,

2008, accident and injury, Ms. Smith testified: 

Well, I can tell by looking at him, the way he walks, the look
on his face, the way he gets up and down. (T. 15).

Ms. Smith’s testimony reflects that her desire for the claimant is that she wants him to be better,

“to be back like he was”. (T. 16).  Ms. Smith opined that the claimant has not been able to

perform any kind of gainful work since at least September 2, 2009.

During cross-examination, Ms. Smith testified that she used to be a CNA and worked in a
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nursing home setting.  Ms. Smith acknowledged that she does not have any training in vocational

rehabilitation.

Ms. Smith drove the claimant to each of his appointments with Dr. Rutz in St. Louis.  Ms.

Smith has also met Dr. Rutz.  Ms. Smith disagreed with the February 3, 2009, letter of Dr. Rutz

wherein he relayed that the claimant had significant improvement in his back and leg pain.  Ms.

Smith also disagreed with Dr. Rutz’s assertion that the claimant was pleased with how he had

improved after the surgery.  

Ms. Smith testified that she was not aware of an incident where the claimant had been

lifting a bag of aluminum cans and hurt his back.  Ms. Smith acknowledged that the claimant

collected aluminum cans, even after the 2008, back injury.

Ms. Smith is aware that the claimant was released by Dr. Rutz in March 2009.  Ms. Smith

maintains that the release of the claimant by Dr. Rutz was with “minimal lifting” of ten (10)

pounds. (T. 20).  Ms. Smith acknowledged that she could be mistaken regarding the lifting

restriction.

The deposition testimony of Dr. Gregory Ricca, a Jonesboro neurosurgeon, was obtained

by the parties on May 20, 2010, and is herein designated a part of the record as Joint Exhibit #2.. 

The testimony of Dr. Ricca reflects that he has seen the claimant on at least two (2) occasions. 

The claimant was initially seen by Dr. Ricca on September 2, 2009, pursuant to a Change of

Physician request which was granted by the Arkansas Workers’ Compensation Commission. 

While Dr. Ricca had access to the prior treatment records of the claimant under the care of Dr.

Rutz, his testimony reflects that his first time seeing the reports was during the deposition.  (JX

#2, p. 7).
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At the time of the initial September 2, 2009, visit, Dr. Ricca testified that the claimant

registered complaints of low back pain, right hip pain and pain to his right lower extremity that

developed after the September 10, 2008, accident.  The testimony of Dr. Ricca reflects that he

does not review prior diagnostic studies, notes, or reports before a visit of a referred patient

except in special cases.  Dr. Ricca did review, at the time of the claimant’s visit, the actual images

of a March 10, 2009, lumbar MRI  which had been performed at Energy Partners in Missouri. 

Dr. Ricca elaborated regarding the afore:

If I say I reviewed the MRI report and then I would say
the report stated the patient has such and such.  I would never 
say in my notes the patient has such and such based on a report.
They’re not reliable enough. (JX #2, p. 8).

Dr. Ricca had not reviewed the records of the claimant’s treatment under the care of Dr. Rutz

until the deposition.  The claimant did relay to Dr. Ricca that he had undergone surgery.  The

claimant underwent surgery for a HNP at L4-5 right on January 14, 2009.  In explaining the type

of surgery the claimant underwent, Dr. Ricca offered:

Base on that note, it would indicate to me he had a disc 
rupture removed.

HNP means herniated nucleus pulposus, so the standard 
treatment for that is technically called a partial hemilaminectomy
and discectomy at lumbar 4-5 on the right. (JX #2, p. 9-10).

Following the history that he obtained from the claimant Dr. Ricca conducted an

examination which was general as well as focused on his low back and the neurologic status of his

lower extremities. Dr. Ricca noted that the claimant complained of radiating pain into his right

lower extremity.  Dr. Ricca further testified, regarding the September 2, 2009, examination of the

claimant and the history provided:
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That’s what I’m looking for, there it is.  He stated that
he cracked his right hip at the time of an injury on September 
10, 2009. (JX. #2, p. 11).

After noting that the area of the hip is out of his expertise, Dr. Ricca added that he did not know

the hip well enough; however, based on the review of his notes the hip was not a significant

problem for the claimant.  Dr. Ricca elaborated on his findings, as reflected in the September 2,

2009, examination of the claimant, and specifically “modic endplate changes”:

Modic endplate changes is a finding we see where the 
edges of the vertebral bodies become inflamed, if you will.  The
way I teach my patients, I tell them it’s like bone banging against
bone.  In reality the bone is not hitting bone, if you have a bad 
disc that’s degenerated, the edges of the vertebral body on either
side of that disc can get inflamed.  And when you see an MRI
you can see those changes in the edges of the bone and those we
call modic endplate changes. (JX #2, p. 11-12).

Dr. Ricca, in noting the post-op changes at L4-5, observed that the only thing that was significant

would be the recurrent disc rupture.  Regarding the afore, Dr. Ricca continued:

That means another disc rupture or disc fragment at that
level.  In reality it could be a retained disc fragment, meaning the
person ruptured their disc, they had surgery but not all of it was
removed.

But it’s a piece of disc material that is at the surgical 
site. (JX. #2, p. 12-13).

Dr. Ricca elaborated further regarding the nature of “disc fragment”:

I think that would suffice.  The way I - - we look at it is
the central portion of the disc has rubbery, spongy components, 
it looks like crab meat in surgery.

And the central portion of the normal healthy disc is a 
solid very gelatinous, firm, rubbery material.  As the disc degenerates
or if a disc is traumatized the central portion can rip and tear.

Now, the outer portion of the disc is many overlapping 
layers, we call that the annulus.  Sometimes the central portion of
the disc can tear and rip through the annulus and end up in the canal
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where the nerves live, that’s what herniated nucleus pulposus is;
ruptured disk, slipped disc, cracked disc, they’re all the same.  And
that chunk of disc is often called a fragment, and I saw that there 
and that is what we would - - I would not consider that to be a normal
finding in postoperative scar tissue.

Either that piece of disc was left behind from the previous 
surgery or re-ruptured or squished out a new chunk of this. (JX. #2,p. 13).

As to whether the above finding could be consistent with a continuation of the degenerative 

process, as opposed to another traumatic event or injury, the testimony of Dr. Ricca reflects:

That’s a great question, and it’s actually very difficult to 
answer.  If I had to give a quick answer I would say yes, but you
gave me an or question.

And the reason why I say that is they go hand-in-hand.
Trauma can be defined as a force against the structure.  Does that
mean it’s a really big force?  Does that mean it’s a really little force?
Does that mean it’s a force in between?  The weaker the disc the less
trauma required to rupture a disc.

So if we have a significantly degenerated disc, bending over
and picking up a piece of paper or sneezing and coughing corruption
that disc.  What we would call a sneeze trauma.  If you have a very
strong disc it will require greater force to rupture, like the car wreck
or fall down a flight of stairs.  So to me, it’s a combination of what 
the disc is made of and how much force is applied to it.

Again, trauma technically would be a force against the 
structure, so if the disc is degenerated and weak very little trauma
could cause it to rupture. (JX #2, p. 14).

In response to whether the symptom of pain would occur immediately with the protrusion against 

the spinal canal, Dr. Ricca testified:

Sometimes.  Sometimes that’s delayed for a long time and 
a long time could even be years.  We can see people with large ruptured
discs, a clear compression of the nerve and no symptoms at all.  The 
presence of a disc rupture, the presence of a pinched nerve doesn’t 
mean it’s causing symptoms.

So some people may have a large disc rupture, lots of pressure
on the nerve, ugly-looking studies, no problems at all, and then some 
day they wake up, twist, put their socks on, fall down, get in a car
wreck and all the sudden now they have symptoms.  So we cannot
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say that the pressure of the disc is associated with the symptoms or
when the symptoms begin.

The only way to answer that question is interview the patient
and find out when their symptoms began. (JX. 2, p. 14-15).

Dr. Ricca acknowledged that the February 3, 2009, note of Dr. Rutz indicated that the

claimant had improvement with his postoperative pain and complaints.  The March 3, 2009, note

of Dr. Rutz regarding the claimant contains an entry regarding lifting bags of aluminum cans and a

resumption of pain pills for his leg pain, which had ceased.  Dr. Ricca acknowledged that the

lifting of cans by someone who had been doing well postoperatively could cause a recurrent disc

in known degenerative disc disease.  Further, Dr. Ricca concedes that the afore could be

consistent with a subsequent traumatic event which then leads to the complaints for which he saw

the claimant. (JX. #2, p. 16-17).

Dr. Ricca recommended PLIF with his surgical recommendation regarding the claimant. 

Regarding the afore, the testimony of Dr. Ricca reflects:

Posterior, meaning you go in from the back, lumbar, low 
back, interbody, meaning between the two vertebral bodies, fusion.
So posterior lumbar interbody fusion.

Correct in the small recurrent HNP at L4-5 would be part of
it.  The main purpose of the PLIF, or fusion, is actually to address the
entire L4-5 level.  Meaning the degenerative disc disease, degeneration
of the disc, and loss of disc space height, the recurrent disc rupture, 
and in particular address the significant back pain, back and leg pain, 
but primarily his back pain. (JX #2, p. 17-18).

The testimony of Dr. Ricca reflects, regarding any impact of the claimant lifting bags of 

aluminum on his back pain:

I’m not sure I can agree with that, and the reason why is because 
the note right before that states that he was still taking four pain 
pills daily. 
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So I’m - - I’m not sure that the bending over and picking 
up the cans caused him to have the back pain I saw him for because
I’m not convinced, in my mind, that based on these notes that he 
was pain free.

He may have been, I may misread - - may not be reading 
this correctly, but I’m not convinced that that’s what these notes
say.  (JX #2, p. 18).

Regarding the correlation between the onset of corresponding leg pain and a disc rupture Dr. 

Ricca testified:

Yes, sir.  The fact that he did not have corresponding lower
extremity symptoms before the bent over and picked up the cans, 
he developed burning back pain, developed lower extremity pain
afterwards, and we have to assume not, that it was within a reasonable
time period of this event, that the bending over caused the recurrent
disc rupture and pain to his lower extremity.  That doesn’t fully 
address my question on my mind about his actual back pain and the 
main thing that PLIF was to address. (JX #2, p. 19).

The testimony of Dr. Ricca reflects that it is most common for individuals to continue to take pain

medication in March following a January surgery at the L4-5 level.

The claimant was again seen by Dr. Ricca on September 30, 2009, at which time he

reported he was doing considerably worse in comparison to the September 2, 2009, visit:

He reported that he had severe right-sided low back pain
with radiation into the right hip. (JX #2, p. 20).

Dr. Ricca testified that the afore symptoms could be caused by recurrent disc rupture at L4-5.  

Regarding his recommendation with respect to further treatment, Dr. Ricca testified:

After a long discussion we agreed that it was time to do 
surgery at the L4-5 level and that was the PLIF we mentioned. (JX. #2, p. 20).

The testimony of Dr. Ricca reflects, regarding a October 25, 2009, notation of an appointment for

the claimant with Dr. Greaser:
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I know the plan was to try to treat him with pain management,
see Dr. Greaser; but he couldn’t wait, so - - the - - he wouldn’t go see
Dr. Greaser now that we planned for fixing the problem.  Dr. Greaser
is a pain management physician and he would often treat patients 
pain with non-surgical measures such as steroid injections or lumbar
blocks, they’re called.  Sometimes they can go after the joints which 
are called facet joints, sometimes they can burn nerves to the joints.

But the bottom line is Dr. Greaser’s approach is to treat people
with - - from a pain management standpoint to regulate or modulate 
their back pain and make their live more tolerable, whereas my 
approach is to aggressively fix a problem structurally, such as doing
a fusion. (JX. #2, p. 20-21).

The testimony of Dr. Ricca reflects that the claimant did disclose that he had undergone 

lumbar spinal injections previously.  Regarding the outcome of the afore, Dr. Ricca testified:

My note says that he failed the injections.  So what that tells
me is that he may have gotten some relief from the injections, but it
was only temporary.  To me a successful block is something that gives
you more than a few weeks, or month or two of - - of treatment - - of
benefit. 

So if he had the injections and failed them that means they do
not provide adequate relief, at lease for a significant amount of time,
and then he ultimately had surgery. (JX #2, p. 21-22).

Dr. Ricca offered with respect to the type of injections that he was discussing with Dr. Greaser 

relative to the claimant:
 

Yes, sir.  There are some other types as well.  As I mentioned,
sometimes you can go after the joints or some other techniques, not
all pain physicians use the same techniques.

So sometimes one treatment will work and sometimes another
treatment won’t and vice versa. (JX. #2, p. 22).

The claimant did not see Dr. Greaser.  Although Dr. Ricca has not seen the claimant since

September 30, 2009, he noted regarding his knowledge of the claimant’s present condition:

We - - w called in a prescription for him for hydrocodone
on October 12, 2009, because he was having pain and requested
some medications to help tie him over until he had surgery. (JX. #2, p. 23).
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During cross-examination, Dr. Ricca testified regarding his finding during the claimant’s 

September 2, 2009, initial visit:

Yes, I actually remember that we started talking, I was 
looking for  - - he had radiation.  The very first chief complaint 
states that he had very low back pain, right hip pain and right lower
extremity pain since his injury on September 10, 2008. (JX #2, p. 25).

In reviewing the two (2) page January 14, 2009, operative report of Dr. Rutz regarding the 

claimant, Dr. Ricca noted that in discussing the risks of surgery with the claimant one of the risks 

identified was “recurrent disc rupture”.  Dr. Ricca ‘s testimony reflects that the March 10, 2009, 

MRI he reviewed disclosed a recurrent disc herniation, which is consistent with the risk of 

surgery outlined by Dr. Rutz at the outset.  As to whether the recurrent herniation relates back to 

the original injury, which resulted in the surgery, Dr. Ricca testified:

It depends upon all the circumstances.  Generally, the way I 
approach this, and I think most people do, is that if a person has a 
problem and the problem’s addressed such as a ruptured disc, and they
have surgery and the disc is removed.

And they have a full recovery and they are doing well and 
they have another event, and we would say the second event caused 
the new problem, even if it’s a recurrent disc rupture.

If they have a problem and they have surgery, such as the 
disc rupture after surgery and they do not fully recover and they 
have something that occurs in the post-operative period when they 
are not fully recovered, then the question really is; was this just a 
continuation of the initial problem or is this a new problem.  And
that’s what’s not clear in my mind, is that ever fully recovered. 
(JX. #2, p. 26-27). 

In the event the claimant asserted that he never fully recovered and was never pain free following 

the injury and surgery, Dr. Ricca opined:

In that case - - if that was the case then I would actually say
it was more likely than not the original event, the original surgery, 
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that would be the primary cause.  (JX. #2, p. 27).

With respect to the assessment of the claimant’s complaint in the March 3, 2009, notes of Dr. 

Rutz, Dr. Ricca offered that the statement was reasonable and that he agreed with it.  Dr. Ricca 

continued:

Based on the whole picture,  meaning that he had not fully
recovered.  So this note is telling me that his treating physician 
felt that Mr. Cooley had not fully recovered from the original surgery
and if he had ruptured again as picking up cans, based on this note,
that Dr. Rutz would believe that it was all related to the original injury
and the original surgery. (JX #2, p. 28).

Dr. Ricca confirmed the presence of muscle spasms in the claimant’s low back at the time of his

evaluation.  The testimony of Dr. Ricca further reflects:

I think what you’re asking me is that had he not had a rupture
and just had degenerative - - let me back - - let me rephrase another way.

You have two parties; on with a ruptured disc and degenerative 
disc, one with a degenerated disc with no prior rupture, the one that had
a prior rupture would have a higher risk of rupturing again in the future.

And the reason being is that a rupture tears through the capsule
of those disc and the capsule does not heal well.  (JX #2, p. 29).

Dr. Ricca was aware that the claimant had not worked since his surgery in January 2009.  The 

testimony of Dr. Ricca reflects that he continues to hold to the position/opinion as reflected in a 

March 24, 2010, correspondence.  (JX #2, p. 30).  Dr. Ricca testified that it was his opinion that 

the major cause , more than 50%, of the claimant’s need for additional treatment, including the 

recommended surgery, was the result of September 10, 2008, injury. (JX #2, p. 31).  

On June 4, 2010, the parties obtained the testimony of Dr. Kevin Rutz, a St. Louis,

Missouri, orthopedic surgeon, by deposition, herein designated a part of the record Joint Exhibit

#3.  Regarding his educational background Dr. Rutz testified:
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I got my Doctor of Medicine at Baylor College of Medicine
in Houston, Texas.  I did my orthopedic surgery residency in 
Springfield, Illinois.  And the I did a Spine Surgery Fellowship at
Orthopedics in Indianapolis.  And I’ve been in practice since 2003.
I just do spine surgery.  I don’t don hip and knee and things like that.
I just do cervical, thoracic and lumbar surgery. (JX. #3, p. 5).

Dr. Rutz has been practicing specializing in spines since 2003.  Dr. Rutz is no licensed to practice

in any other states.  

Dr. Rutz first saw the claimant on November 18, 2008.  Regarding the history provided by

the claimant during the initial visit, Dr. Rutz testified:

At that point, he’d had a history of having pain in his back 
with radiation in the buttock for about two months.  And he said it
had begun when he was working in an overhead basket that was struck
by a crane boom. (JX #3,p. 6).

Dr. Rutz testified that the claimant relayed a previous history of back or leg pain problems.  As to 

whether the claimant relayed having ever been treated for any back or leg pain before he saw him 

Dr. Rutz’s testimony reflects:

He had not - - when I had asked that to people, I routinely
define past back pain to them not as having had a sore back for a day
or two because that’s normal.

It’s if they ever had back problems that actually had to be 
treated by a physician or chiropractor or physical therapist and he 
denied those things. (JX. #3, p. 7).

Dr. Rutz testified that it was not unusual that the history provided by the claimant resulted in a 

diagnosis of a herniation.

The November 18, 2008, notes of Dr. Rutz indicated that Waddell’s signs were positive 

during the claimant’s examination.  Dr. Rutz explained:

Waddell’s signs are physical exam signs that have a non-
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organic basis, meaning they’re maneuvers that are not designed to 
provoke pain.  But some patients will express their having pain when
they are doing that.

I consider Waddell’s signs as just one part of the big picture
of the exam.  It demonstrates a certain degree of symptom magnification.
I try not to take that into account with everything else that I am looking
at. (JX #3, p. 7-8).

Dr. Rutz continued, regarding the claimant:

His Waddell’s signs were positive for over-reaction, pain 
with simulated rotation and with axial loading.  So those different
- - those last two are physical exam maneuvers that should not really
promote back pain.

And over-reaction means that you lightly press somewhere 
and that should not be a major pain provocation, but they respond as
if it is a major pain provocation. (JX. #3, p. 8).

Dr. Rutz testified that the claimant, by history, had some pain into the right hip that kind of

referred to the right buttock area:

Not all the way down the thigh but into the right buttock.  On 
his exam, he had a negative straight leg raise, which in some people
with disc herniation is when you straighten their leg, they will get pain
down their leg.  And in his case on that day, he did not do that. 
(JX. #3, p. 8-9).

Dr. Rutz’s testimony reflects, regarding his findings in connection with the claimant’s right hip:

His MRI had only demonstrated a little bit of - - we use the 
term, edema, because it’s an MRI finding, but I guess a layman’s term
would be some bruising of the bone which is not the same thing as a 
fracture.  It doesn’t require any surgical intervention. (JX #3, p. 9).

Dr. Rutz testified that he did not diagnose the claimant as having a crack or a fracture of the right

hip.  Dr. Rutz testified that such a finding would have been noted in his report.  Dr. Rutz

continued regarding his findings on examining the claimant on November 18, 2008:

In just looking at my impression, I put questionable, non-
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displaced fracture of the femoral head.  It wouldn’t - - it’s not a 
surgical type problem, so whether there’s a crack in the bone or it’s
a bruise in the bone, in either case it’s going to heal with the passage
of time.  And so it’s - - whether - - you can almost think if you muscle,
you don’t operate on it, you just give it time to resolve. (JX. #3, p. 10).

Dr. Rutz’s testimony reflects that such a finding could cause pain:

It can.  It’s usually felt in the groin area.  Sometimes some 
people can feel it more profusely in the hip area. (JX. #3, p. 10).

Dr. Rutz testified that his diagnosis of L4-5 right-sided herniation of the claimant during

the November 18, 2008, visit was based on the claimant’s MRI.  Regarding clinical signs or

symptoms that confirmed the diagnosis, Dr. Rutz testified:

The pain being - - going into the right buttock would be 
consistent with that.  

Dermatome is probably not the right work.

But it’s - - if you pinch the L5 nerve or irritate it really well,
you will get pain all the way down your leg, sometimes with lesser
degrees of irritation or from just how it’s being irritated, the pain
doesn’t radiate all the way down.  It can just go partway down the
leg.  

Nerve root pain comes from a combination of mechanical 
compression or pinching - - and then also a function of inflammatory
responses and that makes the nerve very sensitive.  So that’s why
part of his treatment was epidural steroid shots to try to calm down
the inflammation.  A shot doesn’t take the disc herniation away,
it just calms down the inflammation from it.  And in some people,
if you calm down the inflammation and give it time, things get 
better on their own. (JX. #3, p. 10-11).

In distinguishing the findings from the claimant’s degenerative disc disease versus his disc

herniation, Dr. Rutz articulated his reasoning:

The MRI, x-ray and then just knowledge of the spine.  The 
only thing that looked like an acute change in his imaging was
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the disc herniation.  Everything was accumulated through 
degenerative changes which were overall fairly - - fairly impressive.

Not just disc degeneration, but he had a small degree of
scoliosis with some rotation of one bone on another bone in an 
abnormal way, arthritic changes in the joints in the back of the 
spine and then degeneration of the disc. (JX #3, p. 12).

Dr. Rutz did not place the claimant in the classic category of a scoliosis patient.  Dr. Rutz testified

that the claimant did have a significant change in the normal curvature based upon the

degenerative disc disease he had present.  Dr. Rutz added that the afore had nothing to do with

the disc herniation. 

The testimony of Dr. Rutz reflects that as a result of the above he recommended three (3)

epidural steroid injections, which were performed on November 18, November 26, and December

18, 2008. (JX. #3, p.14).  Prior to the December 18, 2008, injection the claimant been released to

light duty work with a 20-pound lifting restriction by Dr. Rutz.  The testimony of Dr. Rutz

reflects, regarding the results of the injections:

His first injection helped him quite a bit, and he was to the 
point where he could cut his pain medicine in half.  So I thought he
had a partial but a good response.  He had a little bit more improvement
with the second.  And his third injection gave him a little bit of 
improvement for a few days and then the had slowly increasing symptoms
again. (JX. #3, p. 15).

Dr. Rutz saw the claimant again on December 29, 2008, with increasing symptoms and indicated 

that he was interested in surgery. Dr. Rutz recommended and ultimately performed a right-sided 

L4-5 microdicectomy.  In describing the purpose for the afore surgical procedure, the testimony 

of Dr. Rutz reflects:

I felt that the change that he’d had from his injury was that he’d
had this disc herniation, his symptoms correlated fairly well with that.
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He’d had short-term response to injections aiming right at the - - the 
type of injections we did, are basically a sniper shot in that area.

So everything pointed to the disc herniation being the origin 
of his symptoms.  In that - - in putting the big picture together, this is a
man that has severe degenerative changes of the spine plus a disc 
herniation on top of it.  And I felt that he needed to understand that 
this surgery isn’t gong to make your back normal.  This is - - this 
surgery is going to address your disc herniation, which was - - I felt
was related to his work injury. (JX. #3, p. 16).

The surgery was performed on January 14, 2009.  The operative report reflects that a “moderate-

to-large distinct extruded disc fragment” was removed.  Further, that a small tear portion in the

inferior portion of the disc was identified as the origin of the extruded material.  (JX. #3, p. 16). 

With respect to assurances of having gotten all the pieces/fragments out during the procedure, Dr.

Rutz testified:

You’re looking - - you use your pre-operative MRI to make
- - to know where the fragments are.  When you go in, you expose 
and directly look at the area.  And so it’s not that - - if you just follow
the steps, if you pay attention to where it should be.  If you are not sure
if you have gone up or down enough around the disc space, you can 
put a marker in the spine and take another x-ray and make sure you’ve 
reached up high - - up and down enough to identify everything. 
(JX. #3, p. 17-18).

Dr. Rutz continued:

An MRI won’t tell you if that piece that popped out is one, 
two or three fragments.  But you’re - - you’re looking directly at it so
if you pull on a piece and half of it comes up and half of the piece is 
still there, you pull out the other half.  It’s - - it’s not hard to be sure 
that you’ve covered everything in that area. (JX #3, p. 18).

Dr. Rutz saw the claimant in follow-up on February 3, 2009.  Regarding the afore visit,

the testimony of Dr. Rutz reflects:

He returned, he was two weeks down from his surgery.  He
noted significant improvement in his back and leg.  He was taking 
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about four pain pills a day.  His wound looked good.  He was a 
little sore.  Both he and I were pleased with how he was doing.

*       *       *

When I dictate, both he and I are pleased.  That’s when someone
comes in and they are - - I say that because they’re really pleased with
how they are doing.  They can really tell a big difference.

Because if someone comes in and they are not happy or they
are not doing well, I don’t say that.  It’s a little direct how it was. 
(JX. #3,p. 19).

Dr. Rutz’s assessment of the claimant during the February 3, 2009, visit reflects:

No.  Just - - well, I can only - - if someone is having any nerve-
type symptoms, I usually mention it.  At that point - - he basically 
acted like the normal disc herniation patient where when you go in, 
and you see a large extruded fragment and you take it out.  It’s probably
one of the most predictable things we do.  People - - 95% of the time 
they have marked improvement in their symptoms and he was following
that course as I would have expected him to. (JX #3, p. 20).

Dr. Rutz noted that had the claimant reported any nerve-related pain the complaint would have

been included in his report.  Further, if there was a lot of nerve pain, medication would have been

provided and more time allowed.  The testimony of Dr. Rutz reflects that it is not unusual for him

to permit a patient who has undergone that type of surgical procedure that the claimant

underwent to return to work in two (2) weeks, “and often in a week”. (JX #3, p. 21).

The claimant was again seen by Dr. Rutz on March 3, 2009.  Regarding the assessment of

the claimant during the afore visit Dr. Rutz testified:

He was six weeks down.  He had no leg pain.  He noted he 
was doing well.  He was off his pain pills until ten days prior to the
visit.  He said he was lifting bags of aluminum cans, taking the to be 
recycled.  When he bent over to do this, he stood back up and had 
burning pain in his back and that it been more persistent.  He had 
taken Ibuprofen and a few pain pills and noticed some aching in 
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the back of his thighs. (JX #3, p. 21).

The testimony of Dr. Rutz reflects the normal course of his patients that have undergone

microdiscectomies:

The average patient - - if you take the true average patient,
the biggest surgical soreness is the actually - - really two or three 
days where they are really sore, taking their pain pills pretty 
regularly.

Fifty percent of my patients have quit pain pills at their two-
week follow-up.  People that are more active are a little bit more sore,
but not so much.  At six weeks, most people - - the majority of their 
incisional muscle soreness from the surgery is gone.  And at six weeks
I will let people do activities as tolerated. (JX #3, p. 22-23).

Dr. Rutz testified that he expected a similar course with the claimant in light of his initial follow-

up visit.   Dr. Rutz continued, regarding the claimant:

The - - two parts to it, if he hadn’t had that event and continued
to improve as he had been, then he should have been able to by the - - 
the only other concern I had about him was the same concern that I’d 
always had about him, was that this was a person with a very degenerated
spine, which when you have that much degeneration, always worrying 
more about them than someone who has a perfectly healthy spine except
for his disc herniation on top of it. (JX. #3, p. 23).

Dr. Rutz explained the reason for recommending another MRI:

If someone is six weeks out from a surgery and they are having
- - at six weeks, I expect it would be leveled out and basically doing 
pretty well.

So when they have a change in pain, I like to know what’s 
going on.  If it’s - - and the only way to do that is with an MRI and
so we ordered an MRI. (JX #3, p. 23-24).

The MRI was performed at Imaging Partners of Missouri on March 10, 2009.  

In the March 3, 2009, report Dr. Rutz indicated that if the claimant had a recurrent disc,

he would consider it a part of the original injury, explaining:
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There is a - - in the spine - - when people have spine injuries,
there are some cases that are very straightforward.  For example, if 
you were to fall ten feet and fracture your spine and have a broken bone,
and you are at work when you did it, I think that’s a pretty straightforward
work-related spine injury.

If you are a person that’s had long - - all sorts of problems long-
term and you sneeze at work and your back hurts, I don’t think that’s
work-related.  And then there’s a whole spectrum of things in between.

In his - - when people are - - we know that a certain percentage 
of people - - depending on the study you look at, but averaging around 
10 percent of people can have what’s called a recurrent disc herniation 
where they popped out one piece of disc.  It was removed surgically
and then they can pop another piece of disc.

And in his case, I felt like I was looking at a spine that had severe
degenerative changes.  And that at some point, you have to decide, okay,
this is - - all this accumulated degeneration is not from a work accident.
That doesn’t make - - it can’t happen that way.

And - - but he also clearly had a disc herniation and proven by 
MRI and proven surgically.  And it was also an acute disc herniation,
meaning that it wasn’t something that happened a long time ago and then
we happened to find it.

Accordingly, my opinions is that if someone’s not too far out 
from their surgery and they pop out another piece of disc, people would
argue both ways whether or not that would be work-related.  And I say
argue both ways, meaning that ethical, honest, non-bias doctors would 
- - could take both sides of it because it is a gray zone type thing.

And in my - - trying to draw that line, when people are still within
the first several months of their surgery, if - - especially if we haven’t 
released them back at MMI, if they have herniated another fragment, I will
usually call that work-related.  So when I am trying to take care of someone
under Workers’ Compensation, sometimes I will prognosticate so that I can
tell the insurance company, hey, if this gentleman has another disc 
herniation that is giving him a problem, I am expecting you to take care 
of it. 

I am telling you that ahead of time.  (JX. #3, p. 24-26).

Without complications, Dr. Rutz testified that on a normal basis at six weeks he would have

anticipated releasing the claimant to full duty work and then observing him for a month.  The

testimony of Dr. Rutz reflects that without complications or further problems, he would have
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released the claimant as being a MMI (maximum medical improvement) on April4, 2009.

The claimant was seen on March 10, 2009, by Dr. Rutz following the MRI.  Dr. Rutz

testified that the MRI showed advanced degeneration at L4-5, which was the area of the

herniation, and a small recurrent disc herniation at that level.  While noting that clinically the

claimant only rarely had leg pain, which could be on either side, Dr. Rutz reported that the afore

does not correlate with the disc herniation.  Regarding the afore, Dr. Rutz testified:

When I am looking at a post-operative MRI, I am very 
critical of it.  The place we sent him, I think is one of the better MRI
facilities in town for getting good quality pictures.  That’s why we use
them.  When I look, I like to see if there is anything even close to a 
recurrent disc herniation.

I this case, I think the radiologisat read it as no recurrent disc
herniation.  I looked at it and thought, well, maybe there is a tiny, 
small piece.  Nothing really impressive, but overall we - - when I see
something small like that, I had some patients where they come back
in, it’s fairly small on the MRI.  Not big enough to pinch, just enough 
to say maybe there’s something there.

But they clearly have pain from it, meaning that they got pain
down their right leg, the same place they had before - - clear-cut, 
straightforward.  And then I would feel pretty confident that that 
small finding on the MRI is probably significant, and then we can aim
our treatment at that whether it be shots or surgery.

In a case like this, I see something small but he had no corresponding
symptoms.  So I don’t think he had - - you know, did he have clinical 
evidence of any recurrent disc herniation?  No.  He had evidence of 
suffering from a degenerated disc. (JX #3, p. 28-29).

Dr. Rutz’s testimony reflects that clinical findings corresponding with a recurrent disc herniation 

would have resulted in a discussion of treatment options to include trying injection to see if it 

afforded relief over time or doing a revision surgery.

Dr. Rutz explained that a recurrent disc herniation could have been had by the claimant 

even without the lifting of bags of cans:
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Recurring disc herniations, I’ve seen it happen when people 
are, quote, getting out of bed or when people are doing different 
activities.  It’s hard to predict.  Overall, I don’t - - how can I put it?
His problem is not a recurrent disc herniation. (JX. #3, p. 29).

Dr. Rutz based the above assessment of the claimant’s diagnosis on the fact that he did not have 

symptoms of it.  Dr. Rutz added that if he thought that the claimant did have a recurrent 

hernination he would have treated him, to include recommending additional injections or 

additional surgery.  (JX #3, p. 29-30). 

Dr. Rutz confirmed that Dr. Wu, the radiologist, did not note any recurrent disc at the L4-

5 level in his impression relative to the March 10, 2009, MRI of the claimant, but rather just scar

tissue.  Dr. Rutz testified that the broad base disc protrusion at L3-4 and L5-S1 are related to the

degeneration in those particular areas and have nothing to do with the herniation that he treated. 

The testimony of Dr. Rutz reflects, with respect to his consideration of a recurrent disc herniation

relative to the claimant:

It’s an aggressive MRI reading that - - meaning, that I see 
something very small around there.  It doesn’t correlate with his 
clinical symptoms.  It doesn’t count unless people actually have 
symptoms from it.

For example, we just read that MRI report that talked about
some left-sided protrusions, but he did not have left leg pain.  So 
just because you see something on the MRI - - MRI is an accumulation
of all sorts of wear and tear changes over your lifetime.

And unless one actually has clinical symptoms from it, it 
doesn’t count - - it’s an MRI finding, it’s not a diagnosis.  It’s not 
something you can - - you can’t fix - - make something better that is
not symptomatic. 

Base on the MRI , he had a very small recurrent disc herniation
and he was not symptomatic from it.  (JX #3, p. 31).

Dr. Rutz’s last visit with the claimant was March 26, 2009, during which time the 



29

claimant was placed in physical therapy.  The testimony of Dr. Rutz reflects that while the 

claimant had some complaints of pain in his back and right hip, he did not feel there were any 

other treatment options for him.  Dr. Rutz testified that the primary thing he was dealing with 

regarding the claimant was “his intrinsic degenerative changes”. (JX. #3, p. 32).  

Dr. Rutz returned the claimant to work on March 26, 2009, with no restrictions and at

maximum medical improvement.  Dr. Rutz provided a 5% permanent partial disability rating as a

result of his treatment and surgery in connection with the claimant’s injury.  The testimony of Dr.

Rutz reflects that he did not believe the claimant was unable to work at the time of the March 26,

2009, visit.  Regarding the release of the claimant without restrictions, Dr. Rutz testified:

I gave him the option if he wanted to have restrictions, we
could send him for a test where they could formally evaluate him, 
and so the we could assign restrictions to him.  And he chose not to 
do that.  And I said, if we don’t do that test, then I will release you 
without any restrictions.  And that’s what he chose. (JX #3, p. 32-33).

Dr. Rutz testified that he did not believe that the claimant was disabled at the time of the last visit 

of March 26, 2009.  The testimony of Dr. Rutz reflects that he did not believe that the claimant

was permanently and totally disabled from ever working again, nor did he believe that the

claimant should qualify for Social Security Disability based on his condition on March 26, 2009.

The testimony of Dr. Rutz reflects that he did not recommend any other aggressive

therapy or treatment with regard to the claimant on March 26, 2009.  Dr. Rutz qualified his

response regarding any recommendation for additional surgery, injections or any other treatment

of the claimant at the time he was last see on March 26, 2009:

As far as his Workers’ Compensation injury?
There was no indicative treatment.  As far as treatment for

his rotatory subluxation and disc degenerations and arthritis, there 



30

are things that can be done for that if someone’s pain become severe.
But that would have to be under his private insurance. (JX #3,p. 34).

Regarding the prospects of the claimant having increased symptoms but for lifting the bag of 

cans, Dr. Rutz testified:

It’s hard to predict.  I mean, he had such significant degenerative
changes that he was at, you know, higher risk of having problems with
his back than someone that had, basically, a healthy back.  So I think
he is at risk of having problems with his back because of his degenerative
changes.  He - - I can’t predict if he had or hadn’t lifted those cans if he
would have had that same problem.

I just think he has a very worn-out back, and that’s the 
cornerstone of his problems. (JX. #3, p. 34).

The testimony of Dr. Rutz reflects that when he releases someone, as he did the claimant,

on March 26, 2009, he informs them that they are being released and what, if any, restrictions are

in place.  Regarding the claimant’s March 26, 2009, release to return to work without restrictions,

Dr. Rutz testified:

In fact, I documented the discussion that you have a choice if
you think you need restrictions - - all of his symptoms are subjective
because they are pain-related.

So if you felt his pain was - - that he was too limited from his
spinal condition and felt that he needed restrictions, then I said let’s do
a functional capacity exam and formally evaluate them.   And he chose 
- - I said if we don’t to that, then we will release you without restrictions.
And he chose not to undergo the examination and eh chose to have no 
permanent restrictions. (JX #3, p. 35).

During the March 26, 2009, final visit of the claimant, Dr. Rutz did not do any range of 

motion testing, noting:

I didn’t do a range of motion tests.  It’s actually - - I think
it’s - - that is a personal opinion, the range of motion findings and 
evaluation is probably the most medically meaningless thing.  It’s 
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legally very talked about.  Practically, it’s scientifically fairly ignorant.
It doesn’t - - because his range of motion is a function of how

hard you try to move.  Because practically you would be basically 
the same before and after his injury because it’s not that kind of problem.
(JX #3, p. 35-36).

Dr. Rutz testified that there would not have been any change in the claimant’s lordosis.  

Regarding any findings of muscle spasms during the March 26, 2009, visit of the claimant, the 

testimony of Dr. Rutz reflects:

Muscle spasms are just referred back pain.  I think they 
are multifactorial in origin.

I usually don’t not muscle spasms.   Once again I am going to 
sound like a big snot.  But it’s not - - it comes - - a muscle spasm is not
diagnostic any more than a patient telling me my back hurts. (JX #3, p. 36).

The testimony of Dr. Rutz reflects that he released the claimant on March 26, 2009, based 

on the facts that he did not have any corresponding clinical findings with regard to a recurrent 

disc herniation:

That is correct.  I felt his symptoms were not consistent with a 
recurrent disc herniation in a clear manner that would warrant any
further intervention in that area. (JX #3, pl 38).

During cross-examination, Dr. Rutz responded regarding the increase chances of a

recurrent disc herniation:

No.  Your changes of a disc herniation increase if you have a
disc herniation.  Initial disc herniation - - made a hole in the back of
the disc which increased the risk.  The same factors that let to your 
first herniation also increase your risk.  I’d put this in here for the attorneys
in case someone says, well, they want to misconstrue thing so we - - 
there is a difference between the - - disc herniation versus just if I said,
look, you could have another disc herniation.  You can’t say I didn’t
tell him that.  (JX.#3, p. 41).

In his March 3, 2009, report, Dr. Rutz noted that the claimant relayed the incident of lifting a bag
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of aluminum cans.  Dr. Rutz relayed that if the claimant has a recurrent disc herniation it would be

considered part of his original injury.  On March 10, 2009, the claimant underwent another MRI. 

Regarding the afore, in a March 10, 2009, letter report to Ms. Sue Freeman, Dr. Rutz relayed that

the claimant had a small recurrent disc herniation on the right at L4-5.  Regarding the afore, Dr

Rutz testified:

We’re starting to infer things and I am under oath.

No.  We are.  To put it together accurately, if you - - on his 
MRI image, I note he had a small recurrent.

Clinically, he did not have symptoms from it, so I don’t think
he had a clinically significant recurrent disc herniation.  There’s a 
difference between seeing an MRI finding and actually having a problem.

And that’s with a fairly aggressive reading of the MRI. 
(JX. #3, p. 42-43).

Dr. Rutz testified that if Dr. Ricca, a Jonesboro neurosurgeon, read the March 10, 2009,

MRI and found a recurrent HNP at L4-5 on the right he would not disagree with the

interpretation.   After acknowledging his earlier testimony regarding degenerative changes at

other levels, Dr. Rutz was questioned regard the contents of the March 10, 2009, letter to Ms.

Sue Freeman which reflects, in pertinent part, “I don’t think he had degenerative changes at other

levels of his back”.   In responding to the afore, Dr. Rutz testified:

At some point, someone must have - - I don’t always go through
my notes.  I mean, I usually dictate and they end up in the chart and I don’t
look at them.  For some reason and I have no idea because it was a year 
ago.

The date of the correction is 4-14-09, and the correction is - - 
I marked out, I don’t think.  It should say at this point, he has degenerative
changes at other levels in his back. (JX. #3, p. 43-44).
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Dr. Rutz acknowledged that a 20-pound lifting restriction was placed on the claimant

during the February 3, 2009, post-surgical follow-up visit.  Dr. Rutz testified that at the time he

was aware of the type work the claimant performed.   In explaining why the claimant was released

to return to work without restrictions at the conclusion of the March 26, 2009, visit Dr. Rutz’s

testimony reflects:

One, it’s a normal routine for a disc herniation.  Two, 
I actually discussed it with the patient.  He still had some - - 
he complained of some pain in his back and hip.  Pain is a 
subjective thing.  If he felt that his pain was severe enough that
he needed restrictions, then I offered to send him for a test so 
we could formally decide his restrictions.  He chose not to do 
that.  He chose to have no restrictions.  And so he’s the one who
knew how much pain he was in, and he is the one who chose not
to have restrictions. (JX #3, p. 45-46).

Dr. Rutz concluded that the claimant chose no restrictions for himself, and that the same was

medically reasonable. 

 Dr. Rutz testified that he does not believe that he missed any fragments during his January

14, 2009, surgery relative to the claimant, adding, “and I know for sure I didn’t, based on the

post-op MRI.  In response to questioning regarding the September 2, 2009, assessment and

findings of Dr. Ricca upon reviewing the March 10, 2009, MRI film of the claimant, Dr. Rutz

testified:

If we say assessment of the MRI reading, I would say no.
But if we are saying assessment as far as clinical findings, I can’t
comment because clinical findings and MRI findings could be two
different things. (JX #3, p. 48).

Dr. Rutz further testified regarding the claimant:

If he had symptoms of a disc herniation.  And just to clarify
from before, if I felt that his recurrent disc herniation was clinically
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symptomatic, I would have given him the options of either additional
surgery or injections.  He did not have those symptoms when I saw 
him so I couldn’t - - it wasn’t appropriate to give him those options.  
I felt his symptoms were secondary to his intrinsic degeneration.  And
accordingly if he had said, okay, I understand that.  Would you treat me
under my private insurance for this problem, I would have don that.  
And the treatment for disc degeneration and arthritis and instabilities 
is different than treatment for a disc herniation. (JX. #3, p. 48-49).

Dr. Rutz disagrees with the assessment of Dr. Ricca that the claimant’s September 10, 2008,

injury with resulting surgery is the major cause for his need for additional treatment, including the

recommended surgery.  

Dr. Rutz last saw the claimant on March 26, 2009.  Regarding any progression of

symptoms since the last visit, Dr. Rutz testified that the claimant did not have symptoms from a

recurrent disc herniation:

His symptoms were from his own intrinsic degeneration.  
Could he later have developed symptoms of an actual recurrent disc
herniation?  Could he have herniated more material?  Could he have
progression of his own intrinsic degeneration?  There’s a million
things that could have happened. (JX #3, p. 49-50).

Regarding any nexus between the original injury and a patient’s subsequent complaints, Dr. 

Rutz’s testimony reflects:

I feel that if in the first several months after the surgery,
 where I draw the line as I alluded to earlier, there starts to get to be
a gray zone.  But if it’s in the first several months after surgery of 
recurrent disc, and I do consider it to be part of the original injury.

In this case, we got an MRI.  I saw a small recurring disc.
It was not clinically symptomatic from it.  So he is not - - when he
is released from my care, he was not a recurring disc herniation patient.
If he was, I would have treated him differently. (JX. #3, p. 50).

The testimony of Dr. Rutz reflects that the claimant could not have developed symptoms for the
recurrent disc viewed on the March 10, 2009, MRI:
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Not from that - - if he developed symptoms later, he 
could have had another disc herniation.  He could have had
increased degeneration.  I don’t think that that small fragment
that I saw on the MRI was clinically significant.  I don’t think it
was doing anything.  And I don’t think that it sits there and does 
nothing and then all of a sudden - - all of a sudden does something.
I don’t think disc herniation tend to work that way.

Something would have had to change fo it to develop 
symptoms of recurrent disc herniation because the small fragment 
I saw when I saw him was, he was not symptomatic.  If he would
have been, I would have treated him for it. (JX #3, p. 50-51).

Dr. Rutz identified Sue Freeman as the Travelers Worker Compensation case manager. 

Dr. Rutz concedes that either Ms. Freeman or the insurance adjuster arranged for the claimant to

be treated by him.  With respect to the identity of the claim adjuster regarding the claimant, the

testimony of Dr. Rutz reflects:

There was a Mike Berg and I have one where it got crossed
out and a Larry Bower, but they’re all Travelers Insurance Company
people. (JX #3, p. 51).

Regarding the amount of work he does for Travelers Insurance Company Dr. Rutz testified:

I don’t know how you define considerable but I have seen  
- - I have seen - - I do see their patients on a somewhat regular basis.
(JX. #3, p. 51).

The testimony of Dr. Rutz reflects that “maybe ten percent” of his practice is workers’

compensation, of which “maybe 25 percent” is Travelers Insurance Company.

The testimony of Dr. Rutz reflects, regarding the claimant and the final visit with same of

March 26, 2009:

 If you - - on his MRI, he has a small recurrent disc.  If you
were to ask me from a clinical perspective - - a big picture under 
oath, do I believe that he truly had a recurrent disc degeneration that
was meaningful?  The answer is no.

If I aggressively read his MRI, I would say yes.  The 
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radiologist who is very objective, he did not believe it was a 
recurrence.  From a practical point of view, my honest opinion
is I don’t think he has a recurrent disc herniation problem. (JX #3, p. 52)

Dr. Rutz maintains that the afore is not in disagreement with subsequent opinion of Dr. Ricca, 

the Jonesboro neurosurgeon:

That is not correct.  I just said when I read his MRI, I read 
a small occurrence.  We are arguing about the difference between
an MRI reading versus clinical relevance.

And we explained that earlier, talking about we could focus
on the left-hand side findings which he’d not - - which are actually
bigger herniated fragments or things that look like protrusions or 
herniations which he is not clinically symptomatic from.  So that’s
my point. (JX #3, p. 52).

Dr. Rutz’s testimony reflects, regarding the claimant’s current status and treatment needs:

Not from when I saw him.  I don’t - - I don’t know what
his clinical scenario is now.  I don’t know how symptoms - - what
happened after I saw him.  When I last saw him, I observed him for
a good amount of time, and he did not have symptoms of recurrent
disc when he left my care. (JX. #3,p. 53).

Dr. Rutz testified that any need for treatment at this point is not related to the claimant’s work-

related injuries.  

Dr. Rutz assessed the claimant with a 5% impairment as a result of the injury and

subsequent surgery of January 14, 2009.  Dr. Rutz testified that he generally gives 3 to 5 percent

for disc hernations.  Dr. Rutz testified that he sometimes use the American Medical Association

Guidelines, Forth Edition, but not always.  In viewing a page for the AMA Guides, 4th Ed., Dr.

Rutz acknowledged that for the operative procedure he performed on the claimant, the Guides

provides a 8% impairment.  Regarding the afore, Dr. Rutz testified:

This is one page out of - - there’s more than one part to this
is my understanding. 
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I would have to go look.  I don’t use it all the time because in
Missouri, in most things - - you don’t use it.

I will agree with you that this page right here - - if this is the page
and there is no other pages in the book, that correspond to making such 
a rating, I will agree with you that on this page, it says 8 percent of the 
lumbar.  (JX #3, p. 54-55).   

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On September 10, 2008, the relationship of employee-employer-carrier existed 

among the parties when the claimant sustained a compensable injury to his low back, during which

time the claimant earned wages sufficient to entitle him to workers’ compensation benefits at the

weekly rate of $375.00/$281.00, for temporary total/permanent partial disability.

3. The claimant obtained a change of physician through the Medical Cost 

Containment Division of the Arkansas Workers’ Compensation Commission designating Dr.

Gregory Ricca, a Jonesboro neurosurgeon, as his treating physician in connection with the

September 10, 2008, compensable injury.   

4. In addition to prior periods of temporary total disability, the claimant has 

remained temporarily totally disabled as a result of the September 10,2008, compensable injury,

for the period beginning March 26, 2009, and continuing through the end of his healing period, a

date to be determined.

5. The evidence preponderates that the medical treatment recommended by Dr. 
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Gregory Ricca is reasonably necessary in connection with the treatment of the claimant’s

September 10, 2008, compensable injury.

6. The respondents shall pay all reasonable hospital and medical expenses arising out

of the claimant’s compensable injury of September 10, 2008. 

7. The respondents have controverted the claimant’s entitlement to temporary total 

disability benefits subsequent to March 26, 2009, and entitlement to reasonable necessary medical

treatment subsequent to March 26, 2009, to include the medical treatment as recommended by

Dr. Gregory Ricca, a Jonesboro neurosurgeon. 

CONCLUSIONS

The compensability of the claimant’s September 10, 2008, lumbar injury is not disputed.  

The claimant asserts that as a result of the September 10, 2008, compensable injury he continues

to require medical treatment and that he is entitled to additional temporary total disability benefits. 

Respondents take the position that the claimant has reached the end of his healing period as a

result of the compensable injury as of March 26, 2009.  Further, respondents maintain that the

claimant’s present complaints are the results of a pre-existing degenerative condition and not a

work injury.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to additional workers’ compensation benefits as a result of an injury

having been sustained subsequent to the effective dat of the afore provision.   

The claimant sustained an injury to his back on September 10, 2008, within the course and

scope of his employment.  There is not a dispute regarding the mechanics of the September 10,

2008, accident.   Prior to the September 10, 2008, the claimant had been employed by
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respondent-employer since July 26, 2007.  There is no evidence in the record to reflect that the

claimant experienced physical restrictions or limitations in the discharge of his employment duties

prior to the September 10,2008, accident.  Indeed, the credible evidence in the record is to the

contrary. 

The claimant presents an employment history of heavy manual labor, which includes an

iron worker, millwright, rigger, carpenter work and general manual labor work.  In 1973, the

claimant sustained a left elbow fracture and a left hip fracture in an accidental fall while employed

by Metro Metal as an iron worker in Orlando, Florida.    Following his recovery from the 1973,

injuries claimant resumed work which entailed heavy manual labor.  Prior to his compensable

September 10,2008, back injury the claimant had last experienced back problems in 1985, when

he pulled a muscle in his back and was off work for two (2) days.

Following his September 10,2008, compensable lumbar injury the claimant was ultimately

referred to Dr. Kevin Rutz, a St. Louis, Missouri orthopedic surgeon, by respondents.  The

claimant remained under the care and treatment of Dr. Rutz from November 18, 2008, through

March 26, 2009.  During the afore period the claimant’s complaints were diagnosed as

degenerative disc disease L4-5 with disc extrusion from L4 disc space, extending into the right

lateral recess and lumbar radiculopath.  After undergoing epidural steroid injections without long

lasting benefit, the claimant underwent surgery, right L4-5 microdiscectomy, under the care of Dr.

Rutz on January 14, 2009.

The claimant was seen in follow-up by Dr. Rutz on February 3, 2009, and March 3, 2009. 

At the time of the February 3, 2009, visit, a 20 pound lifting restriction was imposed on the

claimant’s activities by Dr. Rutz.  As of the March 3, 2009, follow-up visit to Dr. Rutz, the
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claimant relayed continued complaints attributable to the compensable injury.  As a consequence

of the afore, the claimant underwent an MRI on March 10, 2009, which disclosed the presence of

a recurrent herniated disc.  Dr. Rutz released the claimant as having reached maximum medical

improvement on March 26, 2009.  Dr. Rutz did not impose any physical restrictions on the

claimant’s employment activities at the time of the March 26, 2009, release, although he assessed

a 5% physical impairment attributable to the claimant’s September 10, 2008, injury and

subsequent surgery.

The claimant has not worked since his compensable injury.  Pursuant to a change of

physician request which was granted by the Arkansas Workers’ Compensation Commission

Medical Cost Containment Division, the claimant came under the care of Dr. Gregory F. Ricca, a

Jonesboro neurosurgeon, on September 2, 2009.  Dr. Ricca diagnosed a recurrent herniated disc

and recommended further treatment, to include surgery.

Medical Treatment

Ark. Code Ann. §11-9-508, provides, in pertinent part, that the employer shall promptly

provide for an injured employee such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  What constitutes reasonably necessary

medical treatment is a question of fact fo the Commission.  Dalton v. Allen Engineering

Company, 66 Ark. App. 201, 989 S.W.2d 543 (1999).

In the instant claim, as noted above, the compensability of the claimant’s September 10,

2008, back injury is not disputed.  The credible evidence in the record reflects that prior to the

claimant’s September 10, 2008, compensable injury he did not experience physical restrictions or

limitations in the discharge of his employment duties with respondent-employer, where he had
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been so employed since July 26, 2007.  There is no evidence in the record to reflect that the

claimant had experienced any back complaints/problems since a minor muscle pull1985.

The claimant underwent surgery on January 14, 2009, for the herniated disc at L4-5,

growing out of the September 10, 2008, compensable injury.  At the time of his follow-up visit of

February 3, 2009, the claimant was provided a 20-pound lifting restriction.  When the claimant

returned to Dr. Rutz in follow-up on March 3, 2009, the records of the visit disclosed increased

symptoms in the claimant’s back along with leg pain.  While the records make reference to an

increase of symptoms ten (10) days earlier while lifting aluminum cans, the credible testimony in

the record reflects that the claimant had not been pain free since sustaining his September 10,

2008, injury, even after the January 14, 2009, surgery.  

The evidence preponderates that the claimant was yet within his healing period at the time

of the March 3, 2009, follow-up visit.  A claimant’s healing period has not ended when treatment

is being administered for the healing and alleviation of the condition. Arkansas State Highway &

Transportation Department v. Breshears, 272 ark. 244, 613 S.W.2d 392 (1981); J.A. Riggs

Tractor Company v. Etzkorn, 30 Ark. App. 200, 785 S.W.2d 51 (1990).  If, in fact, the claimant

did experience an increase in his symptoms after picking up a bag of aluminum cans, there is no

evidence in the record to reflect that the same was contrary to the advise of his physician or

outside the 20-pound lifting restriction which was in place.

Diagnostic studies, specifically a March 10, 2009, MRI disclosed the presence of a

recurrent disc herniation on the right at L4-5.  Dr. Rutz recognized the presence of the afore on

the MRI as did Dr. Gregory Ricca.  Nevertheless, Dr. Rutz attributed the claimant’s need for

further medical treatment to symptomatic degenerative disc disease.  While acknowledging that
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the claimant continued to register complaints attributable to the compensable injury, and having

performed surgical intervention in the form of the January 14, 2009, right L4-5 microdiscectomy,

Dr. Rutz nevertheless released the claimant from his care without restriction with a 5% permanent

physical impairment rating on March 26, 2009.

The employer takes the employee as it finds him, and employment circumstances that

aggravate pre-existing conditions are compensable.  Heritage Baptist Temple v. Robison, 82 Ark.

App. 460, 120 S.W.3d 150 (2003).  A pre-existing disease or infirmity does not disqualify a claim

if the employment aggravated, accelerated, or combined with the disease or infirmity to produce

the disability for which compensation is sought. St. Vincent Medical Center v. Brown, 53 Ark.

App. 30, 917 S.W.2d 550 (1996).

It is undisputed that the claimant continued to require medical treatment subsequent to

March 26, 2009.  Further, the evidence preponderates that as of March 10, 2009, the objective

medical evidence, MRI scan, disclosed the presence of a recurrent disc herniation at L4-5 on the

right.  Dr. Rutz offered in his testimony that had the claimant sought surgical treatment on his

private health insurance for his low back complaints after March 26, 2009, he would have

provided same.  However, because Dr. Rutz attributed the claimant’s complaints as of March 10,

2009, to the pre-existing degenerative disc disease, he did not deem it a part of the September 10,

2008, compensable accident and work-related injury.  There is no evidence in the record to reflect

that the claimant’s degenerative disc disease was symptomatic prior to the September 10, 2008,

work accident, nor is there evidence in the record of the claimant having sought or required

medical or chiropractic treatment relative to the degenerative disc disease prior to the September

10, 2008, compensable injury.
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The credible evidence in the record reflects that the claimant’s symptoms attributable to

the September 10, 2008, injury continued subsequent to his discharge from the care of Dr. Rutz

on March 26, 2009.   On September 2, 2009, the claimant was initially evaluated by Dr. Ricca, a

Jonesboro neurosurgeon, in connection with the September 10, 2008, compensable injury,

pursuant to a Change of Physician Order.  Dr. Ricca determined that the claimant was in need of

further medical treatment, which he attributed to the September 10, 2008, compensable injury. 

The claimant has sustained his burden of proof by a preponderance of the evidence that further

medical treatment, as recommended by Dr. Ricca, is reasonably necessary in connection with the

treatment of his September 10, 2008, compensable injury.  Respondents have controverted the

claimant’s entitlement to continued medical treatment in connection with the September 10, 2008,

compensable injury subsequent to March 26, 2009.

Temporary Total Disability

On September 10, 2008, the claimant sustained an injury to his back within the course and

scope of his employment.  As a consequence of the afore the claimant received treatment under

the care of several physicians.  The claimant underwent epidural steroid injections and ultimately

surgery in the treatment of his injury.  On January 14, 2009, claimant underwent surgery under the

care of Dr. Kevin Rutz, a St. Louis, Missouri orthopedic surgeon.  The claimant was released

without restrictions from the care of Dr. Rutz on March 26, 2009, as having reached maximum

medical improvement.

In releasing the claimant without restrictions on March 26, 2009, Dr. Rutz acknowledged

that he was aware of the type of work that the claimant performed.  Further, Dr. Rutz

acknowledged that the March 10,2009, MRI disclosed a recurrent herniate disc at L4-5.  Finally,
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Dr. Rutz acknowledged that the claimant was symptomatic at the time of the March 26,2009,

released, and that if requested he would have performed surgery on the claimant for degenerative

disc disease on the claimant’s private health insurance subsequent to March 26, 2009.  Dr. Rutz

attributed the claimant’s need for further medical treatment after March 26, 2009, to the pre-

existing degenerative disc disease.  As noted above, there is no evidence in the record that the

claimant’s degenerative disc disease was symptomatic prior to the undisputed September 10,

2008, compensable accident and injury to the claimant.  Pearline Williams v. L & W Janitorial,

Inc. 85 Ark. App. 1, 145 S.W. 3d 383 (2004).

Temporary total disability for unscheduled injuries is that period within the healing period

in which the claimant suffers a total incapacity to earn wages.  The healing period is that period

for healing of an injury which continues until the claimant is as far restored as the permanent

character of the injury will permit.  Georgia-Pacific Corp. v. Carter, 62 Ark. App. 162, 969

S.W.2d 677 (1998).  If the underlying condition causing the disability has become more stable and

if nothing further in the way of treatment will improve that condition, the healing period has

ended.  Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  As previously

noted, a claimant’s healing period has not ended when treatment is being administered for the

healing and alleviation of the condition. Etzkorn Id.

The evidence preponderates that as of the date the claimant was released by Dr. Rutz on

March 26, 2009, he remained totally incapacitated from engaging in gainful employment as a

result of the September 10, 2008, compensable injury and subsequent surgery.  Although

attributing the claimant’s incapacity and need for treatment to the pre-existing degenerative

disease, Dr. Rutz acknowledged that further treatment, to included surgery, was warranted at the
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time he last saw the claimant.  The March 10, 2009, MRI disclosed the presence of a recurrent

disc herniation at L4-5.  

When seen by Dr. Ricca on September 2, 2009, the recurrent herniated disc was

diagnosed regarding the claimant.  Further, Dr. Ricca has opined that as of the September 2,

2009, visit, the claimant was within his healing period and incapacitated from engaging in gainful

employment.  The evidence preponderates that the claimant remained symptomatic between the

March 26, 2009, release of Dr. Rutz and the initial September 2, 2009, evaluation of Dr. Ricca. 

Dr. Ricca has recommended further medical treatment in connection with the treatment of the

claimant’s compensable injury - -  to include initially a referral to a pain management specialist,

and later, surgery.  There is no evidence in the record to reflect that the claimant suffered a

subsequent injury or incident between the March 26, 2009 release without restrictions from the

care of Dr. Rutz and the initial September 2, 2009,  evaluation by Dr. Ricca. 

The claimant has sustained his burden of proof by a preponderance of the credible

evidence that he has remained within his healing period and totally incapacitated from engaging in

gainful employment as a result of the September 10, 2008, compensable injury commencing

September 11, 2008, and continuing to the end of his healing period, a date to be determined, and

correspondingly entitled to temporary total disability benefits.  Respondents have controverted the

claimant’s entitlement to temporary total disability benefits subsequent to March 26, 2009.

AWARD

The respondents are herein ordered and directed to pay to the claimant temporary total

disability benefits at the weekly compensation benefit rate of $375.00, for the period commencing

September 11, 2008, and continuing through the end of the healing period, a date to be
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determined.  Said sums accrued shall be paid in lump without discount.  Respondents may claim

credit for sums heretofore paid toward the afore obligation.

Respondents are further ordered and directed to pay all reasonable necessary medical,

hospital, nursing and other apparatus expenses in connection with treatment of the September 10,

2008, compensable injury of the claimant, to include the medical treatment as recommended by

Dr. Gregory F. Ricca, the claimant authorized treating physician, pursuant to Ark. Code Ann.

§11-9-508.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

portion of indemnity benefits this award, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate, pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

________________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE 


