
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F211057

CAROLYN E. CONNER CLAIMANT

BAPTIST REHAB (EMPLOYER) RESPONDENT NO. 1
(SELF-INSURED)

DEATH & PERMANENT TOTAL DISABILITY
TRUST FUND RESPONDENT NO. 2

ORDER AND OPINION FILED JANUARY 20, 2010

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant appeared PRO SE.

Respondent No. 1 represented by the HONORABLE GAIL PONDER GAINES, Attorney
at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE CHRISTY KING, Attorney at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Little Rock, Arkansas on December 9,

2009.  A prehearing conference was held on October 27, 2009 and a prehearing order

was filed the same date.  The prehearing order was introduced as Commission Exhibit

No. 1 and made a part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was a September 10, 2002, compensable
shoulder and cervical injury.

2.  Respondents have accepted a 5% permanent
impairment rating to the shoulder and have paid 20% wage
loss disability.
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3.  The compensation rates are $280/210.

4.  The previous Administrative Law Judge opinions,
Full Commission opinions and Court of Appeals opinions
are the law of the case.

The claimant contends she is entitled to pain management and permanent and

total disability.

Respondent #1 contends there is no more clarity today as to what past medical

bills the claimant is seeking payment and what specific future treatment is being

sought.  Respondents recognize its obligation to pay for medical care that is directly

related to the claimant’s compensable injury in the form of occasional doctor visits or

limited medical prescriptions.  Respondents contend that open-ended payment for any

medical treatment that she may request is not something that is reasonable and

necessary.

Respondent #1 contends that Dr. Ashfaq Hasan, the authorized treating

physician, made a referral to Dr. Sanjay Dass; however, the records introduced into

evidence indicate that the referral was at the request of the claimant; therefore, the

respondents contend that is not an authorized referral.

Respondent #1's position is that each doctor’s visit or prescription will be

considered on a case-by-case basis to determine if it is directly related to the claimant’

neck and shoulder.  Respondents contend the claimant has already seen countless

specialists and has few, if any, objective findings.

Respondent #1 contends that the claimant has undergone shoulder surgery

since the last hearing; however, no new impairment rating was assigned and she was
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released back to full duty work with no restrictions.

Respondent #1 contends the claimant was given a 5% impairment by Dr. John

Yocum for the shoulder and that was accepted and paid.  There was a 0% impairment

rating for the cervical spine by Dr. Steven Cathey and Dr. James Adametz, both

neurosurgeons.  A hearing was held on wage loss disability and the claimant was

awarded 20% in wage loss disability.  This award was appealed by both parties and

ultimately affirmed by the Court of Appeals.  That award is law of the case.

Respondent #1 contends that any claim for additional permanent disability

benefits is barred as res judicata.  Respondents further contend that there has been no

demonstration of a change in condition and certainly the claimant has not

demonstrated that she is permanently and totally disabled and this issue has been

litigated before.  Respondents request Rule 11 benefits for having to be here again for

the third time on the same issues that have already been litigated.

Respondent #1 contends that medical has not been controverted.  Respondents

have paid for medical directed by Dr. Hasan and treatment through UAMS. 

Respondents controvert additional physical therapy that Dr. Dass has suggested. 

Respondents contend that all the physical therapy ordered at the direction of Dr. Hasan

has been paid.  Respondents contend it is not opposed to paying for an occasional visit

to Dr. Dass and for limited medical prescriptions.  Medical over and above routine

office visits on an occasional basis and limited medical prescriptions directly related to

the compensable injury will continue to be paid.

Respondent #1 further mentions that some medical pertaining to carpal tunnel
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treatment has been introduced; however, a ruling has already been made that this

condition is not compensable.

Respondents No. 1 and No. 2 contend that the end of the healing period is June

15, 2009.  Respondent No. 2 will defer to the outcome of litigation regarding the

permanent and total issue.

ISSUES TO BE LITIGATED

1.  Additional medical.

2.  Permanent and total disability benefits.

3.  Rule 11 sanctions.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, as well as incorporating by

reference the record from the two previous hearings and the opiniions from those

hearings, and having had an opportunity to hear the testimony of the witnesses and to

observe their demeanor, the following findings of fact and conclusions of law are made

in accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was a September 10, 2002, compensable shoulder and cervical injury.

2.  Respondents have accepted a 5% permanent impairment rating to the

shoulder and have paid 20% wage loss disability.

3.  The compensation rates are $280/210.

4.  The previous Administrative Law Judge opinions, Full Commission opinions
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and Court of Appeals opinions are the law of the case.

5.  The claimant has failed to prove by a preponderance of the evidence that the

additional physical therapy is reasonable and necessary.

6.  The claimant has failed to prove by a preponderance of the evidence that

another evaluation by a specialist for her neck or shoulder is reasonable and

necessary.

7.  The claimant has proven by a preponderance of the evidence that some

additional pain management and conservative care by her family doctor is reasonable

and necessary.

8.  The claimant has failed to prove by a preponderance of the evidence that she

is permanently and totally disabled or entitled to more wage loss and that this is the

result of a change of condition from her March 4, 2009, hearing.

9.  Respondent #1's request for Rule 11 sanctions and costs is denied.

DISCUSSION

The claimant sustained a compensable injury while lifting a patient on

September 10, 2002, where she injured her neck and shoulder.  The claimant testified

that she has had two rotator cuff repairs with debridement and two cervical

decompressions.  The first surgery of the rotator cuff debridement and cervical

decompression was January 14, 2003 and the second surgery of a repeat rotator cuff

debridement and cervical decompression was May 21, 2009.  Dr. Yocum performed the

first surgery and Dr. Hasan performed the second surgery.

The last hearing in this matter was March 4, 2009; therefore, the additional
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medical and the change of circumstances to be discussed would be in the time frame of

March 4, 2009, to the present.  According to the claimant, Dr. Hasan ordered two

months of physical therapy.  The claimant had a disagreement with Dr. Hasan about

June 15, 2009 and talked to the UAMS administrators about seeing another doctor

instead of Dr. Hasan.  The UAMS administrators had Dr. Hasan write a letter and refer

the claimant to Dr. Dass, her family doctor.  The claimant has seen Dr. Dass about

three times and follows up with him for pain management.  On September 24, 2009, Dr.

Dass gave her five injections in her shoulder and neck as well as medication.

The claimant testified that she now wants to see another doctor to be evaluated

for her neck and shoulder and she would like to see a neurologist.  The claimant was

not aware of any outstanding bills to Dr. Dass, only one to Dr. Hasan.

The claimant was awarded 20% wage loss disability at the first hearing and she

was not awarded any additional wage loss at the March 2009 hearing.

According to the claimant, since the second surgery, she contends she has

nerve damage, called neuropathy, a sensitivity to her arm where the surgery was

performed.  The claimant testified that she is in pain 24 hours of the day and she is

unable to do anything with her left arm that involves lifting, pulling and pushing.  The

claimant continues to take the same medications she was taking in March 2009.  The

claimant testified that she is unable to earn a living now and she is disabled.

Under cross examination, the claimant confirmed that she had undergone two

surgeries, both shoulder surgeries and the surgical reports would speak to these

surgeries.  The claimant confirmed that she had been in constant pain since her initial
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injury and has been homebound.  The claimant confirmed that Dr. Hasan, the most

recent authorized treating physician that she requested, released her with no

restrictions.  The claimant confirmed that she is still the primary caretaker of her three

grandchildren, ages seven, eight and ten and she still drives.  While the claimant

contended her arm is worse since the last surgery, she also confirmed that she could

not use her arm before the last surgery.

The claimant confirmed that Dr. Dass has recommended more physical therapy

and she wants respondents to pay for that.  The claimant was asked about her referral

to Dr. Dass and she responded:

The administrators asked me what would make me happy.  I
told them I would like to be seen by another doctor, and they
said, ‘Who is your primary care?’  And I said, ‘Dr. Dass.’  (T.,
p. 33, lines 23-25; p. 34, line 1.)

The claimant confirmed that she had been evaluated by two neurosurgeons for

her neck, Dr. Adametz and Dr. Cathey.  Their specialty is the cervical spine or the

neck.  The claimant’s treating physician was Dr. Adametz and she asked the

Commission for a second opinion and saw Dr. Cathey.  The claimant also confirmed

that she would like another evaluation for her shoulder, although she has already seen

Dr. Yocum, an orthopedic specialist, by Dr. Meador, by Dr. Crow and then a change of

physician at claimant’s request to Dr. Hasan, an orthopedic surgeon.

The claimant continues to take water therapy and strengthening therapy and

wants respondents to pay for this treatment and she wants to see another doctor for her

neck and shoulder.  The claimant has had shoulder surgery since the last hearing and
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she contends that she has nerve damage.  The new surgery and the nerve damage is

what the claimant contends is her change of condition since the hearing.

ADJUDICATION

Ark. Code Ann. §11-9-508(a) (Supp. 2005) provides that an employer shall

promptly provide for an injured employee such medical treatment as may be reasonably

necessary in connection with the injury received by the employee.  The employee has

the burden of proving by a preponderance of the evidence that medical treatment is

reasonable and necessary.  Hamilton v. Gregory Trucking, 90 Ark. App. 248, 205

S.W.3d 181 (March 16, 2005).  What constitutes reasonably necessary treatment

under the statute is a question of fact for the Commission.  Id.  The Commission has

the authority to accept or reject medical opinions and its resolution of the medical

evidence has the force and effect of a jury verdict.  Estridge v. Waste Mgmt., 343 Ark.

276, 33 S.W.3d 167 (2000).

Dr. Hasan’s May 21, 2009, operative report reveals he performed a right

shoulder arthroscopic debridement and subacromial decompression.  The operative

report reveals there was no evidence of a rotator cuff tear.  Only a small amount of

synovitis was noted and debrided.  A subacromial decompression was performed with

the shaver.  Also, a small amount of fraying was debrided from the rotator cuff.  This

procedure was out patient and the claimant was discharged home.

On June 15, 2009, Dr. Hasan released the claimant fo full duty with no

restrictions.

An August 17, 2009, outpatient note from Dr. Hasan indicates the claimant was
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dissatisfied with him and he recommended she get a second opinion, if she was

unhappy with his care.  Dr. Hasan elaborated further:

In my medical opinion, there is no structural abnormality in
the shoulder to explain her continued complaints of pain. 
She does have a history of cervical spine issues and a [sic]
reiterated my previous visit, if that continues to be an issue,
I recommend that she get that evaluated, but I do not see
any pathology from her shoulder that correlates with any of
her symptoms.  (Cl. Exh. no. 1, p. 25.)

Another August 17, 2009, work duty status indicates the claimant can return to

work with no restrictions and this is signed by Dr. Hasan.

On September 23, 2009, Dr. Hasan referred the claimant back to her family

doctor, Dr. Dass, for some non-surgical management.  Dr. Hasan opined that further

surgery was not warranted at this time.

The only medical report in evidence from Dr. Sanjay Dass is an October 22,

2009, short letter and a form permitting the claimant to get a Handicap Parking Placard. 

Dr. Dass’s letter did not recommend any additional physical therapy or any other

conservative medical practice.  There is a September 24, 2009, Patient Referral

Consultation Form signed by Dr. Dass and physical therapy is indicated; however,

there is no explanation and no duration.  I am unable to find that Dr. Dass has provided

any medical basis for a referral for physical therapy.  I find the claimant’s request for

additional physical therapy is not reasonable and necessary and related to her

compensable injury.  Dr. Hasan had previously recommended two months of physical

therapy and released the claimant with no restrictions after completion of the therapy.

The claimant will need to continue some conservative care with her family doctor
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because she continues to need prescription medication.  Dr. Dass may in the future

find also some other conservative care procedures may be warranted.

The claimant has treated with Dr. John Yocum, orthopedic surgeon; Dr. John

Adametz and Dr. Steven Cathey, neurosurgeons; and Dr. Ashfaq Hasan, orthopedic

surgeon, and has now been referred to her family doctor for pain management.  The

claimant has been evaluated and treated for both her cervical and shoulder condition,

to include two surgical procedures and physical therapy.  The claimant has actually had

two change of physicians, one to Dr. Steven Cathey and then to Dr. Ashfaq Hasan. 

The preponderance of the medical evidence does not support the claimant’s request for

another evaluation on her cervical spine or her shoulder.

I find respondents are responsible for continued conservative pain management

with the family doctor, Dr. Dass.  Respondents are not responsible for the physical

therapy claimant is requesting, as the therapy has not been recommended and justified

by Dr. Dass in his medical reports.

The claimant now contends she is permanently and totally disabled. 

Respondents contend the claimant is not permanently and totally disabled and her

request for additional permanent benefits is barred as res judicata.

This hearing is the third hearing on the issue of permanent benefits.  On October

26, 2005, the claimant presented testimony and medical evidence regarding permanent

benefits.  She was awarded 20% wage loss in addition to her already 5% permanent

impairment rating to the shoulder.  There was a 0% rating to the neck.  The Court of

Appeals affirmed the award of benefits.
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The claimant again asked for more medical and more permanent impairment at a

hearing on March 4, 2009.  The claimant was given additional medical benefits but the

order and opinion did not award additional permanent benefits, since the claimant had

not proven a change of circumstances since the October 26, 2005, hearing.  No

additional permanent benefits were awarded and the April 6, 2009, order was not

appealed. 

In order to be awarded permanent and total disability benefits, the claimant must

be unable to earn wages because of the work injury.

Ark. Code Ann. §11-9-519(e) provides:

(1) ‘Permanent total disability’ means inability, because of
compensable injury or occupational disease, to earn any
meaningful wages in the same or other employment.

(2) The burden of proof shall be on the employee to prove
inability to earn any meaningful wage in the same or other
employment.

Since permanent and total disability has already been litigated in 2005 and then

additional permanent benefits re-litigated in 2009, the claimant must prove a change of

circumstances since the previous determination.  Ark. Code Ann. §11-9-522(d)

provides:

In accordance with this section, the commission may
reconsider the question of functional disability and change a
previously awarded disability rating based on facts occurring
since the original disability determination if any party makes
application for reconsideration within one (1) year after the
occurrence of the facts.

The claimant was questioned on how her condition had changed from the last
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hearing.  She testified that she had a second surgery and had nerve damage and has

constant pain.  She cannot use her left arm to lift, push or pull.  She takes the same

medication as she was previously taking.  The claimant confirmed that she has been in

constant pain since the initial injury and has contended at both previous hearings that

she was unable to work.

The only new medical evidence since the last hearing is the claimant’s shoulder

surgery by Dr. Hasan performed May 21, 2009.  This was an arthroscopic procedure

where Dr. Hasan opined on June 15, 2009, there was no evidence of a rotator cuff tear

with minimal amount of fraying over the rotator cuff.  He further noted the “shoulder

diagnostic arthroscopy was very benign.”  Dr. Hasan released the claimant to return to

work on full duty with no restrictions on August 17, 2009.

The claimant remains the caretaker of her three grandchildren, ages 7, 8 and 10. 

She has also qualified for social security disability and medicare.  The claimant has not

worked outside the home since leaving the respondent employer.

After considering the testimony and the new medical evidence and reconsidering

all the wage loss factors identified in Ark. Code Ann. §11-9-522 and considering Ark.

Code Ann. §11-9-519, I find the claimant has not proven by a preponderance of the

evidence that her condition has changed since the previous hearing to warrant

additional permanent benefits.  I find the claimant has failed to prove that she is

permanently and totally disabled as a result of her 2002 work injury.  Dr. Hasan has

given the claimant no work restrictions and he was the most recent treating surgeon. 

The claimant is currently in pain management care of her family doctor.
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Respondent #1 has requested Rule 11 sanctions against the claimant for

bringing a third hearing without reasonable grounds.  The Arkansas Rules of Civil

Procedure, Rule 11, provides for sanctions for unwarranted litigation and Ark. Code

Ann. §11-9-714 allows the Commission to assess costs of the proceedings to the party

initiating proceedings without reasonable grounds.

It is undisputed that this is the third hearing on the issue of permanent and total

disability or additional permanent benefits.  The instant hearing is based on a change

of condition from the last hearing.  The claimant has had an additional shoulder surgery

and in good faith could have had a change in her condition.  The medical did not

support the claimant’s contention that her shoulder and neck had deteriorated.  In fact,

there was no new permanent impairment assessed as a result of the shoulder surgery. 

Because the claimant had an additional surgical procedure since the last hearing, I find

that this hearing request for additional permanent benefits was not totally unwarranted. 

I find I must deny Respondent #1's request for sanctions or costs.  If another hearing

on the same issues is again requested by the claimant, the issue of sanctions or costs

may be appropriate.

ORDER

The claimant has failed to prove by a preponderance of the evidence that the

additional physical therapy is reasonable and necessary.  The claimant has failed to

prove by a preponderance of the evidence that another evaluation by a specialist for

her neck or shoulder is reasonable and necessary.  The claimant has proven by a

preponderance of the evidence that some additional pain management and
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conservative care by her family doctor is reasonable and necessary.  The claimant has

failed to prove by a preponderance of the evidence that she is permanently and totally

disabled or entitled to more wage loss and that this is the result of a change of

condition from her March 4, 2009, hearing.

Respondent #1's request for Rule 11 sanctions and costs is denied.

IT IS SO ORDERED.

_____________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


