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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                       CLAIM NO. F910352

BILLY CONLEY, EMPLOYEE CLAIMANT

GILLIHAN’S BODY SHOP, INC,                             RESPONDENT 
                 
COLUMBIA NATIONAL INSURANCE COMPANY,
INSURANCE COMPANY                                      RESPONDENT 
 

                  OPINION FILED JULY 28, 2010

Hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, 
in Batesville, Independence County, Arkansas.

The claimant was represented by The Honorable Andrew L. Caldwell,
Attorney at Law, Little Rock, Arkansas.  

Respondents were represented by The Honorable Gail O. Matthews,
Attorney at Law, Little Rock, Arkansas.

                   STATEMENT OF THE CASE

     A hearing was held in the above-styled claim June 2, 2010,

in Batesville, Arkansas.  A Prehearing Order was previously

entered in this case on April 26, 2010.  This Prehearing Order

set forth the stipulations offered by the parties, the issues to

be litigated, and their respective contentions.

     The following stipulations were submitted by the parties,

either in the Prehearing Order or at the start of the hearing,

and are hereby accepted:

     1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.
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2.  The employee-employer-carrier relationship existed at

all relevant times, including January 20, 2008.

3.  At the time of his alleged incident, the claimant’s

average weekly wage was $300.00.  The claimant’s temporary total

disability rate is $200.00, and his permanent partial disability

rate is $154.00.

4.  The claimant continued to work for the respondent-

employer until April 24, 2009. 

5.  Respondents have controverted this claim in its

entirety.

6.  All issues not litigated herein are reserved under the

Arkansas Workers’ Compensation Act.

By agreement of the parties, the issues to be presented at the

hearing were as follows:

1.  Statute of limitations (At the time of the hearing, the

respondents withdrew its statute of limitations defense).

2.  Compensability of the claimant’s alleged back injury of

January 20, 2008.

3.  Claimant’s entitlement to reasonable and necessary 

medical benefits.

4.  Temporary total disability compensation from April 25,

2009, through to a date yet to be determined.

  5.  A controverted attorney’s fee.

     The claimant’s and respondents’ contentions are set 
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out in their response to the Prehearing Questionnaire and are

hereby incorporated herein by reference.   At time of the hearing,

the claimant amended it responsive filing to contend that he is

entitled to temporary total disability from April 25, 2009 until a

date yet to be determined. 

Documentary evidence submitted in this case consists of the

hearing transcript of June 2, 2010, and the documents contained

therein.

The following witnesses testified at the hearing: the

claimant and Christopher Gillihan. 

                          DISCUSSION

           At the time of the hearing, the claimant was fifty-three

years old.  He completed the ninth grade of high school.  The

claimant has some training in the operation of heavy equipment. 

He completed a program through the State of Arkansas.  According

to the claimant, he completed a training program, graduated and

received a certificate through Riggs Supply Company out of Little

Rock.

     The claimant testified that he has worked most of his adult

life primarily cleaning cars.  He agreed that this is what he was

doing when his alleged injury occurred.  At the time of his

alleged back injury, the claimant testified that his job title

was detail man.  The claimant testified that he also operated the

wrecker, wherein he picked up cars for the respondent-employer. 



4

He denied that these job duties required a commercial driver’s

license (CDL).  

     According to the claimant, before his alleged injury, he had

worked for Gillihan approximately two years.  The claimant

essentially testified that he had previously worked for them a

few years ago.  However, he quit due to the death of his son’s

mother, and then returned to work for Gillihan.

     The claimant denied that he had a prior back injury in 2005. 

He did admit to being involved in a motor vehicle accident in

about 2005.  He essentially agreed that in this accident, he

injured his shoulder or something, but it had nothing to do with

his back.  The claimant agreed that State Farm paid him about

$1,000.00, as a result of this automobile accident.  He denied

going back to the doctor between 2005 and the date of his alleged

incident.  In fact, the claimant specifically denied having gone 

to the doctor for any medical treatment for his back during the

interim of 2005 and 2008.

     He admitted that he has applied for Social Security

disability benefits due to his back.  However, the claimant

further admitted that he saw Dr. Davidson for a disability

evaluation.  According to the claimant, they requested he undergo

tests on his heart and lungs. 

     The claimant gave the following testimony regarding Dr.

Davidson’s report of November 11, 2009:
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Q. And he indicates in his response dated November 11th,
2009, that over a four-year period, between 2005 and May of
2009, that you had gone to the White River Emergency Room at
least 20 times.  And he also mentions that you had the MRI
and that record has been introduced.

A. Yes, sir.

Q. But I want to make sure everybody, specifically, the
Judge, understands this, between 2005 and the date you first
went to the emergency room for this incident, did you have
any emergency room visits before this incident?

A. I don't recall.  I -- I can't remember back that far.

Q.   Well, I will submit to you that no one has submitted
any records showing you went there.

A.   Yeah.  I don't recall any that I -- I can remember.

Q.   You weren't having any back problems before --

A. No.

Q. -- this incident, were you?

A. No.

     He testified that Gillihan has two different shops, which

are within blocks of each other.  At the time of his alleged

injury, the claimant testified that he was told to pick up a car

from one shop(where he worked detailing cars), using the wrecking

and take it to the other shop.                     

     The claimant gave the following description of his alleged

injury:

Q. Let's stop there just to make sure that everybody
understands and the record is clear.  Does Gillihan's have
two different shops?

A. Yes.  They have two different shops.
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Q.   And where are they in relation to one another?  A
couple of blocks away?

A. Just -- just a block away.  Just in a block, block
area.

Q. So you had been asked to take a car by wrecker from one
shop to the other?

A. To the other, yes.

Q. Go ahead.

A. And when I released it down, dropped the car off, and
then the stand (Phonetic) on the wrecker, the wheel lift,
it's got a deal that you push and you take the thing off
that holds the wheels on it, right, that holds the wheel on
it.

Q. Well, let's stop to make sure that everybody
understands what you're talking about.  Is this a little
piece of plastic?  Is this a metal --

A. It's metal and it weighs --

Q. Do you have any idea how long it is, how big it is?

A. Yes.  It's probably about this long and it has an L-
shape to it.

Q. And just for the record, you're indicating this long --

A. Yeah.

Q. -- and that looks to me to be about three or four feet?

A.   Three or four feet, something like that.  Maybe.

Q. Okay.  

A. And I mashed the button to release it, to pull it off,
and that's when something tore in my back.  I went ahead and
put it up on the wrecker, got the other one, put it on the
wrecker, got back in the wrecker, drove back around to the
back of Shop 1 and parked the wrecker and started inside and
my back just kept on getting worser and I could barely get
in the back door.  And I went in, told them I injured my
back.  Well, it was like maybe 20 or 30 minutes before time
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we got off at 5:00.  And I told them I was going to White
River Medical Center.

Q. Who did you tell?

A. I told Chris, Roy and all the ones that was supposed to
been like my supervisors or whatever.

Q. Chris who?

A. Chris Gillihan.

Q. Roy who?

A. Roy Gillihan.

Q. Okay.  So you told them that you'd hurt yourself?

A. Yes.  

Q.  Did you tell them how you'd hurt yourself?

A. Yes.  I told them that I hurt myself over there at Shop
2 on that -- taking that deal off the wrecker, when I took
that car over there and dropped it off.  

Q. And did they tell you where to go?  Did they tell you
to go to the emergency room?

A. No.  I told them that's where I was going.

Q. And what did they say when you told them you were
going?

A. They -- they didn't say anything, and I went ahead and
went.  And when I went to the hospital, they asked me was it
a job-related injury, and I told them yes.  They asked me
where did I work at.  I told them where I worked at.  

     According to the claimant, while at the emergency room, they

gave him medications and instructed him not lift anything over

two pounds.  He testified that he was also instructed to stay off

work for three weeks.  The claimant agreed that he received

disability certificates from time to time.  However, he could not
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recall if received an off work slip after the first visit. 

    The claimant testified that after he went to the doctor, he 

believes he talked to Roy.  He testified that he told him

everything that the doctor had said.  However, the claimant

testified, “... I think they said –- I’m pretty sure they said

that they couldn’t do without me, but –-.  The claimant next

testified that Chris Gillian stated this to him.

     Specifically, he testified:

Q. So did you have a conversation with Roy or Chris?

A. I think it was Chris.  I'm -- I'm pretty sure it was
Chris.  And he said that he needed me at work, he didn't
want me to do no lifting or anything, he said, just be here
and make sure that someone else would do my job and make
sure it was done right because he knew how I did cars and
stuff.

Q. So did you continue to work?

A. Yes.  One of the employees gave me a back brace and I
wore it, and they seen that I didn't have to lift anything,
just make sure that the cars was done right, you know, and -
- and I continued working.

Q. Did your back get better, get worse, stay the same,
what happened?

A. After -- after about a month, it got better, and I
could not wear the back brace then.

     Upon being questioned as to when he initially went to the

emergency room, he agreed that he first went to the emergency

room on January 20th.  The claimant further agreed that he went

back to the emergency room on January 26th.  He maintains that

each time he went to the emergency room, he gave the same history
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of what happened, that he hurt himself at work.

     He claimant admitted to going in for an MRI about two weeks

after his initial incident.  With respect to page 12 of

Claimant’s Exhibit 1, he testified:

Q. This is page 12 of Claimant's Exhibit 1.  It indicates
here an MRI patient history and safety screening.  Did you
fill all of this out, all these checkmarks and is that your
handwriting there?

A. Let's see.  

Q. Does that look like your handwriting?

A. No, that's not my handwriting.  This is my handwriting.

Q. Okay.  But it indicates, "Please describe any trauma,
illness, pain or symptoms related to the area being
scanned."  And did you tell the nurse or someone there that
you pulled your back while working?

A. Yes, yes.

Q. And is that your signature?

A. Yes.

     The claimant agreed that he continued working even through

all of this.  He denied that the respondent-employer ever offered

to send him to the doctor.  Upon being asked if Roy or Chris or

anyone knew he was having back problems, the claimant first

testified that Chris knew about his back problems.  However, upon

being asked which one or if both knew of his back problems, the

claimant stated Chris and Roy knew that he was having back

problems.  According to the claimant, they knew that his back

problems were related to his this incident that he described.  
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     He admitted to going in and telling the emergency room

personnel that he had injured his back while lifting some oil. 

The claimant testified that the incident happened at work. 

However, he was not sure if he told Roy or Chris.  The claimant

went on to explained that his back “went out” that weekend, which

was not something new.  

     According to the claimant, he continues with back problems.

He denied that he is able perform the work that he performed

previously, due to the lifting, bending and twisting.  The

claimant agreed that the lifting of the oil happened in September

2008.  

     Regarding another incident at work, he testified:

Q. All right.  Did you ever have anything else that
happened at work where it locked up when you picked
something up?

A. Yes.

Q. Tell us about it.

A. It was on a Friday.  I'm not for sure what day it was
or anything, but Chris always paid our checks at 12:00.  He
came back to pay everybody the checks, and he gave me my
check, and I turned to go across the -- walking across the
building, and my -- I went paralyzed from the waist down. 
It just so happened Chris -- I didn't even know he was
behind me.  He was behind me.  He caught me in his arms and
I don't know if it was muscle spasms in my -- the lower part
of my back or what.  Well, by this time, his mother had
called the ambulance.

Q. Chris' mother?

A. Chris' mother.

Q. Did she work up there, too?
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A. She was just -- she was there during lunch.

Q. Okay.

A. And she -- someone said cancel the ambulance.  So they
cancelled the ambulance and Chris and Dwayne put me in the
truck.

Q. Who is Dwayne?

A. Dwayne Pearson.  He was -- he's a manager.  And he --
they put me in the truck and I live around, kind of behind -
- a block behind the shop, and they put me in the truck and
took me to the house and laid me on my couch, and I called
my brothers, and they came and took me to the hospital.

     He testified that he does not have a family physician 

because he cannot afford one.  The claimant testified that he

goes to the White River Medical Center if he needs medical

attention.  He denied having treated anywhere else in the last

ten years.  The claimant agreed that he is seeking to have a

specialist look at his back.  

     According to the claimant, he now longer works for Gillihan. 

However, the claimant could not recall the date he last worked, 

but he agreed that April 20, 2009 sounds about right.  

     Regarding his discharge from Gillihan’s Body Shop, the

testified that his back went out over the weekend.  Therefore, he

went to the doctor and was given an off-work slip for three days. 

He testified that on Monday he gave the paper(off-work slip) to

Chris.  According to the claimant, he stayed off for the three

days and then returned to work, and worked Thursday and Friday.  

     The claimant testified that when he got to work on the
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following Monday, Chris called him in and told him that they were

going to have to let him go and that he needed to file for his

disability.  He agreed that Chris told him he was not performing

his job well.

     Since this time, the claimant admitted that he has not been

back to work anywhere else.  He denied that he has been approved

for Social Security disability benefits, but agreed his

application is pending.

     With respect to his medical bills for the emergency room

visits, the claimant denied that anyone has paid them.  The

claimant also denied that he has any healthcare benefits.    

     On cross examination, the claimant denied that he currently

works for Gillihan Auto Sales.  He further denied that he has

been detailing cars for Gillihan’s Auto Sales after being fired

on April 24th.  

     The specifically denied that on weekends and nights, back in

April 2008, he and Harold Holly were in the business of

repossessing vehicles from people.  However, the claimant

testified that Harold Holly was in this business.  He denied that

he helped Mr. Holly with this business.  However, he admitted

that would ride with him sometimes.  He essentially agreed that

he only rode with Mr. Holly, on nights and weekends, during the

same time that he was working for Gillihan’s Body Shop.  

     He agreed that he got hurt on January 20, 2008 and went to
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the hospital.  The claimant further agreed that he got hurt on

that very day, January 20, 2008, while working on the wrecker. 

He also agreed that he told Roy about it, that very day, January

20, 2008.  The claimant agreed that he worked for the respondent-

employer, Monday through Friday from 8:00 a.m. until 5:00 p.m.. 

He denied ever working Saturdays or Sundays.

     The claimant testified:

Q. ... -- Sunday, January the 20th, now, you went to the
hospital on Sunday, January 20th, 2008.  You gave them no
history, did you, of hurting your back at that time?

A. No history?

Q. You didn't tell them -- you didn't say anything about I
hurt my back at work, did you?

A. Yes, I told them.

Q. You said you told them all about it.

A.   I told them, yes, I did.

Q. Can you tell me any reason why they wouldn't have --
and you told them -- they asked you if it was workers' comp
and you said, yeah, I got hurt on the job.

A. I gave them a card.

Q. Can you think of any reason they wouldn't put in the
record that you got hurt on the job?

A. I don't -- I don't know, sir.

Q. You don't have any reason --

A. No.

Q. But you're positive that --

A. I'm positive.
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Q. -- that the day you went is the day you got hurt?

A. Is the date, yes.

Q. And you don't work on Sunday?

A. Don't work on Sunday, no, not for -- you talking about
for Gillihan's Auto --

Q. Yes.

A. -- or Gillihan's --

Q. Gillihan's.

A. -- Gillihan's Body Shop?

Q. Yeah.  

A. No.  We never worked on Sunday.

Q. Never worked on Saturday and Sunday, did you?

A. No, not that I -- no.

     The claimant maintains that he told them he was working on

the wrecker and hurt himself that day while getting the bar out

at work that very day, although the mechanism of injury on the

January 20th report states, “Complaint occurred by unknown, no

apparent mechanism of injury.”  

     He testified:

A. Yes, I got hurt on the job at work.  I can't -- I don't
know if it was on a Wednesday or Thursday or what.  My
memory is, you know what I'm saying?  I've had a head injury
and I can't recall that, what day exactly what it was on,
but I know I went as soon as it happened, it was close to
time to getting off. 

     With respect to this same report of January 20, 2008,

wherein it states "Patient turned wrong yesterday," which would 
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be Saturday, "and lower back has hurt since, the claimant stated,

“I don't know.  I -- unless they just got the dates wrong or

something.  I just -- I know –.”  

     The claimant admitted that the medical report dated January

26th, wherein it states, “I tuned wrong last Saturday and my back

has hurt ever since,” is based on what he told them.  He further

agreed that he was at home when this occurred and that he does

not work on Saturdays.  According to the claimant, he had gone to

the restroom, and when he turned around to shut the door, his

back went out at that time. 

     Upon being questioned about a medical report dated 

January 30th, he testified:                                   

Q. This is Wednesday, January the 30th.  That's ten days
after you got hurt.  It says, "Onset of symptoms reported as
gradual.  Onset for 14 days prior to arriving."  Under chief
complaint, it says, "He reports he injured it about a year
ago and was never treated and it eventually resolved."  Now,
do you know where they would come up with a statement like
that?

A. What year is this?

Q. This is ten days -- ten days after you first went to
the hospital.  

A. No, I don't -- I don't know why they put that in there. 
I sure don't.

    The claimant admitted that he was already having pain when he

bent over to pick up the can of oil, which is referenced in the

September 30, 2008 report.  He testified:

Q. On page 15, it said, "Duration of pain, years, but
worse this morning."  Now, the truth of the matter is you'd
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been having back pain for years, hadn't you?

A. Since I injured it at -- on that wrecker.

     He denied telling Dr. Davidson he hurt his back while

working at Gillihan some four year ago, as stated in his medical

report of November 11, 2009.  According to the claimant, he must

have misunderstood him because he told him he injured his back at

Gillihan’s Body Shop.

     Upon questioning about when he first sought treatment, the

claimant testified that he went to the hospital the same

afternoon that he injured his back.  The claimant explained, “I

went in right afer after I’d injured it because I could barely

walk then.”

     After being fired, the claimant admitted that he filed for

unemployment benefits, but got turned down.  He agreed that he

had to sign a statement stating that he was “ready, willing, and

able to work.”  The claimant testified that this was the truth.

     On redirect examination, the claimant agreed that he did not

prepare the medical records, as he only knows what he told them.

     The claimant gave the following explanation for the January

20, 2008 medical record:

Q. On page one of Claimant's Exhibit 1, the initial
emergency medical room report, at the top, it says, "Time
course, onset of symptoms reported as gradual.  Onset was
two days ago."  Did you tell them that?

A. The onset -- what now?  Excuse me.

Q.   It says, "The onset was two days ago."
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A. On what date was this?

Q. This was on January the 20th.

A. January the 20th.

Q. Is that what you told them?

A. I don't recall.  I'm not for sure.

Q. Okay.  Further down, under triage, where it says,
"Assessment."  It says, "After turning yesterday."  Well,
yesterday is not two days ago, is it?

A.   No.

Q. Does that sound the same?  Do you have any idea why
whoever wrote this record messed that up?

A. No, I don't.

Q. Do you control it?

A. No.

     Christopher Jason Gillihan testified on behalf of the

respondents during the hearing.  He essentially testified that he

runs an auto body collision repair shop, Gillihan Auto.  He has

been in business twenty-five years.  Mr. Gillihan agreed that his

father, is Roy and that he was present for the hearing.

     He denied that they ever worked on Saturday or Sunday.  Mr.

Gillihan testified:

Q. You heard his testimony about on January the 20th, he
came in and told you and Roy that he'd hurt his back and he
had to go to the emergency room.  Did he ever during any of
this time, at any time he worked for you, did he ever come
in and tell you that he had hurt his back while working for
y'all?

A. Not at work.
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Q. Did he mention times that he had back problems?

A. Yes, sir.

Q. Do you know whether or not he worked on weekends with
Harold Holly, repossessing vehicles?

A. Yes, sir, he would tell me about working all weekend
repoing vehicles.

Q. Do you know if he's working now?   

A. Yes, sir.

Q.   Where is he working now?

A.   Gillihan's Auto Sales.

Q. What's he doing there?

A.   Detailing cars full time.

Q.   Has he been doing that ever since he left your
business?

A.   Since day one -- day after he got fired.

     Mr. Gillihan testified that he keeps records on every

employee every day.  Regarding his entry on January 18, 2008, he

testified that the claimant asked to be off to go to Missouri to

buy a lottery ticket.

     He denied that on Monday, the claimant brought him an off-

work slip for three weeks, and that he told him they had to have

him and he could just supervise.  According to Mr. Gillihan, he

did not learn that the claimant was claiming a back injury until

he got the letter from respondents’ attorney.

     Mr. Gillihan denied that he was aware of the claimant coming

to work with a back brace on.  He testified:
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Q. Would you have allowed him to drive a wrecker?

A. No.  He couldn't even deliver cars for us because we
got insurance and I guess they check up on our employees and
know if they've got driver's license or not, and he was on
the list that could not drive a vehicle for us.

Q. So not only would he not be driving a wrecker, as he
alleged, going from one place or another, he couldn't even -
- if he picked up cars somewhere, y'all picked up cars, he
couldn't deliver cars, could he?

A. No, sir.

Q. Now, you heard his description about how one day there,
he just -- I think he used the word paralyzed, just went
paralyzed and collapsed and you caught him.

A. Yes, sir.

Q. Do you remember anything like that happening?

A. No, sir.
   

     On cross examination, Mr. Gillihan essentially testified

that his cousin owns Gillihan Auto Sales.  According to Mr.

Gillihan, his father’s brother started the business.  He denied

any ownership interest in this business.  Mr. Gillihan agreed

that they had some sort of falling out.  He further agreed that

he does not have any records showing that the claimant has been

working his cousin.

     He agreed that his notes for January 18th only show that the

was off, gone to Missouri and that there was not anything noted

about any lottery tickets.  According to Mr. Gillihan, he just

remembered the claimant telling him because he would do this

often.
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     Mr. Gillihan testified:

Q. Okay.  Did he ever show up with a disability
certificate like the one he testified about?

A. Yes, sir.  I keep all them for my employees all the way
through, and I've only got one for Mr. Conley.

Q. Is that the one in which we've been referring?

A. 4/20/09?

Q. But it's your testimony he never brought you another
one?

A. That's right, yes.

Q. It's your testimony that he never told you that he'd
hurt himself lifting at work?

A. Yes.

Q. Yes, he did or --

A. Yes, he never told me.

Q. So you think Mr. Conley's a liar?

A. Yes, sir.

Q. When he was terminated, according to the notes that
I've been provided, it indicates, it says that he was a no-
show and didn't call in; is that right?

A. No, sir.

Q. According to the copy of your notes, it says,
"4/21/09," which would have been the day after this
emergency room visit, right, of 4/20?

A. Do what now?

Q. This notation here on the copy of your paper indicates
4/21/09, which would have been one day after that emergency
room visit, correct?

A. When he got fired?
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Q. I'm just asking if this notation dated 4/21/09 would
have been one day --

A. Okay.

Q. -- after --

A. 4/21/09, he was off work, he did not call in.

Q. So he didn't bring you that disability paper?

A. Not till he come back.

Q. Was he fired for being off work and not calling in?

A. No, sir.

Q. You've heard him testify that you told him that he
needed to file for disability, that he wasn't able to do his
job anymore; is that right?

A. Yes, sir.

     A review of the medical evidence shows that the claimant was 

was seen at the emergency room of White River Medical Center on

“Sunday,” January 20, 2008 under the care of Dr. Robert P. Fox. 

At that time, the claimant’s chief complaint was essentially

“back pain”.  The mechanism of injury was stated as “Complaint

occurred by unknown.  No apparent mechanism of injury.”  This

reported indicated that the time course was an, “Onset of

symptoms reported two days ago.  Complaint is worse, persistent.” 

Claimant’s assessment per the triage was, “LOW BACK PAIN -AFTER

TURNING YEST AM-HX BACK INJURY 2 YEARS AGO-ALERT-DENIES RECENT

TRAUMA-NO DISTRESS....”  The past medical history demonstrated,

“history of musculoskeletal disorder, history of back pain

(chronic).”  The claimant was diagnosed with “back spasms,” for
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which medications were prescribed.  Dr. Fox directed the claimant

to follow-up with his primary care physician if his symptoms

persisted or worsened.

     On Saturday, January 26, 2008, the claimant returned to the

emergency room due to complaints of lower back pain and related

symptoms.  The mechanism of injury demonstrates that, “Complaint

occurred by twisted back last week.”  The triage assessment

states, “RECHECK LOW BACK PAN- ‘I TURNED WRONG LAST SAT AND MY

BACK HA(SIC) OUT EVER SINCE’ NOW ALERT-NO DISTRESS TBRN.”  The

past medical history demonstrates, “history of musculoskeletal

disorder, history of back pain (chronic).”  His primary

assessment was “low back pain,” for which he was prescribed

medication and directed to find a local doctor for further

evaluation of his low back pain.

     The claimant returned to the emergency room of White River

Medical Center on January 30, 2008 due to back pain.  This report

reflects that the claimant reported that he injured his about a

year ago and was never treated and it eventually resolved. 

However, this medical note reads in pertinent part, “He has

lifted and strained it again and the pain is persistent....”  The

claimant was diagnosed as having back pain, chronic and a

possible herniated disk.  An MRI was ordered of the lumbar spine

and the claimant was given refill on his pain medicines.

     Claimant underwent an MRI of back on February 1, 2008, with
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the following findings:

The patient has no evidence of bone marrow edema.  The
patient has subligamentous disc bulge at the L2-3,L3-4,L4-5
and L5-S1 levels.  Each of these cause mild spinal stenosis
with crowding of the nerve roots centrally.  The
neuroforamina are narrowed at each level without evidence of
nerve root compression.  There is no evidence of disc
herniation.  S1 joints appear normal.  Surrounding soft
tissues appear normal.  

     The MRI Patient History and Safety Screening indicates that

the claimant “pulled back while lifting.” 

     Further review of the medical evidence of record

demonstrates that the claimant did not return to the White River

Medical Center until September 30, 2008.  At that time, the

claimant complained of continued low back pain.  The mechanism of

injury reads, “Complaint occurred by body motion, lifting.”  Time

course in this report states that the onset of symptoms was

reported as sudden, onset was 3 days prior to arrival.”  The past

medical history demonstrates, “history of musculoskeletal

disorder, history of back pain (chronic).”  His discharge

diagnosis was “back pain-lumbar.”  The claimant was again

instructed to follow-up with his primary care physician.  

     On March 30, 2009, the claimant appeared at the emergency

room again.  He complained of lower back pain since Friday.  

However, the claimant left without being seen. 

     The claimant returned to White River Medical Center’s

emergency room on April 20, 2009.  He presented for evaluation of

“bilateral, lower, back pain, and back tenderness.”  The
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mechanism of injury states, “Complaint occurred by lifting things

at work.”  At this time, the claimant complained of his legs

going numb.  Again, the past medical history of this report

demonstrates, in pertinent part, “History of musculoskeletal

disorder, history of back pain (chronic).”  He was given a

prescription for medications and discharged home.

     He returned to the emergency room on April 28, 2009 for

evaluation of “left, lower, back injury.”  The time course was

reported to be an onset of two years ago, and more than one

recent ED visit for this complaint.  His mechanism of injury was

“Complaint occurred by lifting at work.”  The assessment portion

of the medical report reflects, “Triage assessment performed, pt

states had MRI done last years has ‘5’ disc bulging’ pt alert and

oriented, (sic) Since Today, low back.”  The claimant was

discharged home with instructions to see his primary care doctor.

    The claimant continued to seek medical treatment for his back

from the emergency room of White River Medical Center.  On June

7, 2009, the claimant presented for the evaluation of bilateral,

lower, back decreased ROM, back tenderness.”  The mechanism of

injury part of this report states, “Complaint occurred by

unknown, chronic pain for years.”  According to the time course,

the claimant had an onset of symptoms reported as gradual, onset

was over last several years.  Patient currently has symptoms. 

More than one recent ED visit for this complaint.”
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    It appears that the claimant underwent an evaluation with 

Dr. Denise Davidson on November 11, 2009 due to a claim for

Social Security Disability benefits.  He reported, in pertinent

part:

Regards to his musculoskeletal problems involving the lower
back, the patient states that he had worked for Gillian’s
Body Shop for about 15 years before being released in May,
2009.  He states approximately four years, prior to being
released in May 2009, that while working for Gillihan’s he
sustained a severe lower back injury.  He indicates he was
taken to White River Medical Center Emergency Room that
night.  He was evaluated and treated as though it was a
lumbar strain.  He was kept off work for three weeks.

  
                            * * * 

He indicated over this four-year period between 2005 and May
2009, that he had at least 20 visits to WRMC Emergency Room. 
On one occasion, in February 2008, had an MRI of the
Lumbosacral Spine done following a visit to WRMC Emergency
Room.    

     On January 24, 2010, the claimant was seen at the emergency

room due to continued complaints of low back pain and related

symptoms.  His discharge diagnosis was “Back Pain-chronic-EI.”    

       ADJUDICATION

     "Compensable injury" means an accidental injury causing 

physical harm to the body, arising out of and in the course of

employment and which requires medical services or results in

disability or death.  Ark. Code Ann. § 11-9-102(4)(A)(i).  A

compensable injury must be established by medical evidence

supported by objective findings.  Ark. Code Ann. §11-9-102(4)(D).

The claimant must prove by a preponderance of the evidence that

he or she sustained a compensable injury.  Ark. Code Ann. §
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11-9-102(4)(E)(i).

     After reviewing the evidence in this case impartially, 

without giving the benefit of the doubt to either party, I find

that the claimant has failed to prove by a preponderance of the

credible evidence that he sustained a compensable injury to his

back arising out of, and in the course of his employment with the

respondent-employer.

     The claimant contends that he sustained a compensable injury

to his back while working for Gillihan’s Body Shop on January 20,

2008, while pulling a tire lift on a wrecker truck.  

     In the present matter, I find that the claimant was not a

credible witness.  Despite the claimant’s assertion that he had

no prior back problems before the alleged work-related incident

of January 20, 2008, medical reports from the claimant’s numerous

emergency room visits to White River Medical Center clearly

demonstrate that the claimant suffered from chronic back problems

prior to the alleged incident of January 2008.  Beginning with

the claimant’s first emergency room visit following his alleged

work-incident of January 20, 2008, and throughout subsequent

visits, these reports specifically state that the claimant has a

past medical history of “musculoskeletal disorder, history of

back pain (chronic).”     

     In addition to this, I think that it is noteworthy that one

report in particular(January 30, 2008) demonstrates that the

claimant reported that “he injured his back about a year ago and
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was never treated and it eventually resolved, but he had lifted

and strained it again and the pain was persistent.”  During

another emergency visit of April 28, 2009, the claimant gave a

time course of an onset some two years ago.     

     Although the claimant maintains that he reported his injury 

to Mr. Gillihan and others on the day of the alleged incident,

Mr. Gillihan testified that the claimant did not ever make

mention of any work-related injury to him.  He testified that he

was not aware the claimant was claiming a workers’ compensation

injury until he received a letter from his attorney.    

     The claimant has also given a conflicting and confusing

account as to when the alleged incident occurred.  Specifically,

the claimant maintains that his work-related incident happened on

a workday, allegedly January 20, 2008.  The evidence demonstrates

that the claimant worked Monday through Friday, and that he never

worked weekends.  However, after being asked repeatedly whether

on the day of his alleged work incident, he left work and went to

the emergency room, the claimant answered “Yes.”  Throughout his

testimony during the hearing, the claimant testified that he

first sought treatment for his injury on January 20, 2008, after

leaving work.  However, January 20, 2008 occurred on a “Sunday.”

As a result, the claimant’s account of when his injury occurred

does not coincide with one of his regular workdays for Gillihan’s

Body Shop.  In addition to this, Mr. Gillihan’s testimony

demonstrates that the claimant took off work Friday, January 18,

2008.  No testimony was elicited from the claimant during the
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hearing controverting the same, nor was any other evidence

presented by him to dispute this. 

     In fact, there is absolutely no mention of a work injury

until April 20, 2009.  At which point, the claimant reported the

mechanism of injury as being, “Complaint occurred by lifting

things at work.”  There is no mention whatsoever of an injury

occurring with respect to a wrecker truck and bar.  

     Per a report authored by Dr. Davidson on November 11, 2009,

the claimant reported to him that his back injury occurred while

working for Gillihan’s Body Shop some four years prior to him

being released in May 2009.  Based on this account as to when his

back injury occurred, the claimant’s injury occurred some time in

2005, rather than in January of 2008.  

       In sum, when comparing the claimant’s testimony to the

preponderance of the evidence, I find that the claimant was not a

credible witness.  Therefore, on the basis of the record as a

whole, I further find that the claimant failed to prove that his

need for treatment and disability for his back problems arose out

of and during the course of his employment, and that his back

condition was the result of the alleged specific incident of

January 20, 2008.

     As a result, this claim is hereby respectfully denied and

dismissed in its entirety.  All other issues in this matter are

hereby rendered moot and have therefore not been addressed herein

this Opinion.                                

          FINDINGS OF FACT AND CONCLUSIONS OF LAW  
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     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has   
    jurisdiction of the within claim.         

2.  The employee-employer-carrier relationship existed  
    at all other relevant times, including January 20,  
    2008. 

     3.  The claimant continued to work for the respondent-       
    employer until April 24, 2009.   

         
4.  The claimant’s average weekly wage at the time of   
    his alleged incident was $300.00. His temporary     
    total disability rate is $200.00 and his permanent

         partial disability rate is $154.00.   
   

5.  This claim has been controverted in its entirety.

6.  The claimant has failed to prove by a preponderance 
    of the credible evidence that he sustained a        
    compensable back injury, arising out of and in the  
    course of his employment with the respondent-       
    employer on January 20, 2008.   
   
    

                             ORDER 

     For the reasons discussed herein this Opinion, this claim

must be, and hereby is, respectfully denied.                     

     IT IS SO ORDERED.

__________________________
CHANDRA HICKS
Administrative Law Judge
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