
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F613701

YOLANDA E. COLEMAN CLAIMANT

DILLARD’S, INC. RESPONDENT EMPLOYER

FIDELITY & GUARANTY INSURANCE CO. RESPONDENT CARRIER

ORDER AND OPINION FILED MARCH 29, 2010

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE PHILIP M. WILSON, Attorney at Law, Little
Rock, Arkansas.

Respondents represented by the HONORABLE MICHAEL C. STILES, Attorney at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing on February 26, 2010, in Hot Springs,

Arkansas.  A prehearing conference was held on December 8, 2009, and a prehearing

order was filed the same date.  A copy of the prehearing order was admitted into

evidence as Commission Exhibit No. 1 without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was a November 20, 2006, compensable
injury.

2.  The compensation rates are $240/180.

The claimant contends that she is entitled to additional medical benefits from Dr.

Harold Chakales and to additional temporary total disability benefits from December 19,

2006, to a date to be determined.  The claimant further requests attorney’s fees.

Respondents contend all benefits to which the claimant is entitled have been
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paid.  Respondents contend that the claimant was treated by Dr. Chris Young and

released to full duty on February 21, 2007, and with no impairment.  Respondents

accepted one visit with Dr. Harold Chakales, the change of physician, but have

controverted the additional treatment she has requested and contend it is

unreasonable and unnecessary.  Respondents further contend that light-duty work was

provided to the claimant and she refused the work.  Respondents request any set-offs

for any group short term or long term disability benefits, unemployment or group health

benefits the claimant may have received.

ISSUES TO BE LITIGATED

1.  Additional medical.

2.  Additional TTD benefits.

3.  Attorney’s fees.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was a November 20, 2006, compensable injury.

2.  The compensation rates are $240/180.

3.  The claimant has failed to prove by a preponderance of the evidence that the
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additional medical she has requested is reasonable and necessary and related to her

work injury.

4.  The claimant has proven by a preponderance of the evidence that she

remained in her healing period and was unable to earn wages from December 20, 2006

through January 14, 2007.

5.  The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.

DISCUSSION

The claimant, 44 years old, had worked for the respondent employer for about

one month before the November 20, 2006, incident.  According to the claimant, she

sustained a fall on November 20, 2006, injuring her arm, leg, groin area, hip, back, foot

and knee.  The claimant initially treated at Convenient Care and then with Dr.

Christopher Young.  When Dr. Young released the claimant to return to work, she

asked for a change of physician and she chose Dr. Chakales for her doctor.  The

claimant has undergone a series of tests at Dr. Chakales’ direction and has been given

a series of injections.  The claimant believes that her husband’s health insurance has

paid some of Dr. Chakales’ bills.

The claimant confirmed that she did not attempt to return to work from December

19, 2006.  The claimant testified that she did not miss any physical therapy

appointments as respondents have contended.  The claimant introduced records from
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Hot Springs Sports Medicine verifying that she did not miss any physical therapy.

Under cross examination, the claimant verified that Dr. Young ordered MRIs of

her spine, pelvis and right knee and took her off work for two weeks.  The claimant

verified that Ms. Vaughan from the employer contacted her on December 20, 2006,

about returning to work to a sedentary light-duty position.  The employer followed up

with a letter to the claimant dated December 20, 2006, and sent the claimant a copy of

Dr. Young’s December 18, 2006, note releasing her to light-duty work.  The claimant

contacted Dr. Young and he again took her off work.  The claimant underwent nerve

conduction studies of her right lower extremity on January 2, 2007, as ordered by Dr.

Young.  The claimant testified that she did not recall getting the employer’s January 5,

2007, letter telling her to return to work within three days or be terminated; however,

she remained in pain.

The claimant’s next visit with Dr. Young was January 15, 2007, and Dr. Young

released the claimant to return to work in a sedentary job.  The claimant testified that

Dr. Young ordered physical therapy and she attended every session, as documented

by the report from the physical therapy group.  The claimant testified that she recalled

having a conversation with Ms. Vaughan who advised her that Dr. Young had released

her to return to work and that she would allow her to answer the telephone.  The

claimant testified that she advised Ms. Vaughan that she still needed medical

treatment.  The claimant requested a change of physician to Dr. Harold Chakales and

the Commission sent a letter to the claimant on March 1, 2007, advising that Dr.

Chakales was not an approved MCO.  The Commission did enter an order approving a
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change of physician to Dr. Chakales in August 2008.

The claimant confirmed that she first saw Dr. Chakales on April 2, 2007, and he

began a series of tests.  The claimant also confirmed that she told Dr. Chakales that

since her work injury she is prone to fall because of her right leg.  She testified that she

has fallen in a three-year period more than 10 times.  She first began getting off work

slips from Dr. Chakales in September 2007.

The claimant testified that Dr. Chakales has her in a non-working status and she

wants to continue with her treatment with Dr. Chakales, to include some physical

therapy he has recommended.  The claimant testified further that surgery may be

needed in the future.  The claimant testified that she is unable to work and takes a

number of medications.

Ms. Linda Vaughan, store secretary for the respondent, testified that she has

been employed for 24 years for the respondent.  Ms. Vaughan is the contact person

when someone at the store is injured and she works with them on returning to work. 

Ms. Vaughan testified that the employer always returned employees back to work, if

they were placed on light duty.  Ms. Vaughan contacted the claimant to advise her of a

light-duty position that was available.  A follow-up letter was mailed to the claimant on

December 20, 2006, offering her a position.  The claimant wrote back on December 22,

2006, and provided a work status report.  Ms. Vaughan testified that she was not aware

of any further contact from the claimant.  Ms. Vaughan was aware of the standard

January 5, 2007, letter sent to the claimant and even though termination was

mentioned, the claimant was not terminated until April 2007.
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ADJUDICATION

Ark. Code Ann. §11-9-508(a) (Supp. 2005) provides that an employer shall

promptly provide for an injured employee such medical treatment as may be reasonably

necessary in connection with the injury received by the employee.  The employee has

the burden of proving by a preponderance of the evidence that medical treatment is

reasonable and necessary.  Hamilton v. Gregory Trucking, 90 Ark. App. 248, 205

S.W.3d 181 (March 16, 2005).  What constitutes reasonably necessary treatment

under the statute is a question of fact for the Commission.  Id.  The Commission has

the authority to accept or reject medical opinions and its resolution of the medical

evidence has the force and effect of a jury verdict.  Estridge v. Waste Mgmt., 343 Ark.

276, 33 S.W.3d 167 (2000).

The claimant contends she is entitled to additional medical recommended by Dr.

Harold Chakales.  Respondents have controverted medical with Dr. Harold Chakales

except for one visit following the change of physician order from the Commission.

The claimant was treated initially by Dr. Chris Young in 2006 and he ordered

MRIs of the spine, pelvis and knee, ordered x-rays and an EMG study and all

presented normal results.  The spine MRI did note slight central bulging at L4-5 and L5-

S1 with no evidence of herniation with good canal and foraminal patency.  Dr. Young’s

last medical report in evidence is the January 15, 2007, report where he injected her

bursa with Marcaine and Celestone and ordered some physical therapy.  There was

some confusion about whether the claimant had missed some physical therapy;

however, the claimant introduced verification from the Hot Springs Sports Medicine
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facility that documented she had attended all physical therapy.  Dr. Young’s January

15, 2007, report also released the claimant to return to sedentary work.  Dr. Young’s

February 21, 2007, physician’s report indicates the claimant can return to work on

February 21, 2007, without restrictions and also notes that she has been assigned no

permanent impairment.

The claimant began seeing Dr. Harold Chakales on April 2, 2007, and filed her

first visit under her private health insurance.  The claimant complained of right arm and

right leg pain, right groin pain, and right leg and foot numbness and right leg weakness. 

Dr. Chakales ordered x-rays of the right hip, right ankle and foot and the spine and all

were normal.  Dr. Chakales recommended an EMG of her back and both legs and

prescribed some medication.  The EMG study was performed and Dr. Chakales’ April

30, 2007, note indicates the EMG revealed decreased activation of L2 to L5 nerve

roots, which indicates some type of neuropraxia.  Dr. Chakales reviewed the December

18, 2006, MRIs and found them normal except the lumbar spine MRI revealed bulging

discs at L4-5 and L5-S1.  Dr. Chakales next wanted to run a lumbar discogram.  The

discogram was performed on June 27, 2007, and it was interpreted as a negative

discogram.  A June 29, 2007, CT of the lumbar spine with contrast revealed “a mild

circumferential bulging annulus with superimposed central protrusion is present at the

5-1 level without significant compressive sequelae.”  Cl. Exh. No. 1, p. 24.

From the medical, it appears that respondents paid for the September 24, 2008,

visit with Dr. Harold Chakales.  The change of physician order was entered August 21,

2008.  Medical was controverted with Dr. Chakales before and after the September 24,



8

2008, visit.  Dr. Boos read the June 29, 2007, discogram and found it to be negative. 

Dr. Donald Boos stated that the only disc that was uncomfortable with injection was L5-

S1 but this was nonconcordant.  Cl. Exh. No. 1, p. 22.  Dr. David Harshfield re-read the

discogram and he concluded: “The presence of contrast material along the posterior

margin of the outer most annulus confirms the presence of a full thickness annular tear

without accompanying trans-annular leakage.”  Cl. Exh. No. 1, p. 26.  Relying on this

interpretation, Dr. Chakales has recommended steroid injections and possibly surgery.

After carefully considering all the medical evidence, I find the claimant has failed

to prove by a preponderance of the evidence that the additional medical treatment she

is requesting is reasonable and necessary and related to her November 20, 2006, work

injury.  The claim was accepted and the claimant began treating with Dr. Christopher

Young, an orthopedic surgeon, who ordered diagnostic MRIs of the spine, pelvis and

knee, ordered x-rays, ordered EMG studies and then physical therapy along with

medication for diagnosing and treating the claimant.  The testing provided normal

findings with the exception of the spine MRI revealing slight central bulging at L4-5 and

L5-S1.  Dr. Young released the claimant back to full duty with no restrictions as of

February 21, 2007.  It was after that release that the claimant began seeing Dr. Harold

Chakales.  The claimant did not attempt to return to work and has not worked since the

November 20, 2006, work incident.

The claimant continues to seek medical treatment over three years following the

work incident.  I was not persuaded that the claimant’s current problems for which she

complains continue to be related to the November 20, 2006, fall at work.  I give greater
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weight to Dr. Christopher Young’s opinions over Dr. Harold Chakales’ opinions.

The claimant next asks for temporary total disability benefits from December 19,

2006, until a date to be determined.  In order to be entitled to temporary total disability

benefits, the claimant must remain in her healing period and be totally unable to earn

wages.  Ark. State Hwy. & Transp. Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392

(1981).  

In the present case, the claimant was released to return to sedentary work by

January 15, 2007, and then given a full release by Dr. Chris Young on February 21,

2007.  Respondents provided the claimant with a sedentary job on December 20, 2006,

after Dr. Young had notified the employer that the claimant had been released to

sedentary duty.  Apparently, Dr. Young took the claimant off work again and did not

release her to light duty until January 15, 2007.  Again, there was some confusion in

the record about the dates that Dr. Young returned the claimant to sedentary work. 

The medical evidence of respondents offered a sedentary work release as of

December 11, 2006; however, it was dated January 4, 2007 and signed by someone

other than Dr. Young.  Further, this return to work appears to have been faxed from the

nurse case manager to the employer.  The claimant testified that she was unaware of

the return to work notice.

After considering the claimant’s testimony and reviewing all the documentary

evidence, I find that the claimant did remain in her healing period and was unable to

work from the date of her injury until January 15, 2007, when Dr. Young released her to

sedentary duty.  I find the claimant is entitled to temporary total disability benefits from
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December 20, 2006 through January 14, 2007, since respondents paid temporary total

disability benefits through December 19, 2006.  I give Dr. Young’s opinion greater

weight as to the issue of the claimant being released to return to work.

ORDER

The claimant has failed to prove by a preponderance of the evidence that the

additional medical she has requested is reasonable and necessary and related to her

work injury.  The claimant has proven by a preponderance of the evidence that she

remained in her healing period and was unable to earn wages from December 20, 2006

through January 14, 2007.

The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.

All sums herein accrued are payable in a lump sum without discount and this

award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

______________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


