
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
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SEYOUM CLARK, EMPLOYEE CLAIMANT

EL NOPAL, INC., EMPLOYER RESPONDENT

TRUCK INSURANCE EXCHANGE,
INSURANCE CARRIER RESPONDENT

OPINION FILED JANUARY 19, 2010

Hearing before Administrative Law Judge Barbara Webb on October 21, 2009, in
Little Rock, Pulaski County, Arkansas.  

The claimant was represented by Mr. Kenneth A. Olsen, Attorney at Law, Olsen
Law Firm, Ltd., Bryant, Arkansas.

The respondents were represented by Mr.  Jason A. Lee, Attorney at Law, Huckaby,
Munson, Rowlett, & Moore, P.A., Little Rock, Arkansas.  

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on October 21, 2009, before

Administrative Law Judge Barbara W. Webb.  A Pre-hearing Order was entered in

this case on August 25, 2009.  The Pre-hearing Order set forth the stipulations

offered by the parties and outlined the issues to be litigated and resolved at this

hearing.  A copy of the August 25, 2009 Pre-hearing Order is made a part of the

hearing record.

By agreement of the parties, the stipulations as submitted by the parties in

the Pre-hearing Order as amended on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about

November 13, 2008, when the claimant contends he sustained a

compensable injury to his low back.

3. The respondents have accepted a compensable injury to the

claimant‘s left foot and some benefits have been paid.

4. The claimant’s average weekly wage was $320.00 per week, which

would entitle him to a compensation rate of $213.00 for temporary

total disability benefits.

ISSUES

By agreement of the parties, the issues presented at the hearing were as

follows:

1. Compensability of claimant’s alleged November 13, 2008, lumbar

spine injury.

2. If found compensable, claimant’s entitlement to additional benefits.

3. Controversion and attorney’s fees.

The record consists of a one volume transcript of the October 23, 2009,

hearing, consisting of the testimony of Seyoum Ali Clark, Wanda Davis, Olivia Lira,

Juan Zarate, and all documentary evidence consisting of Commission’s Exhibit 1

(Pre-hearing Order); Claimant’s Exhibit 1 (Medical Records with Index);

Respondents’ Exhibit No. 1 (Medical Records with Index); Respondents’ Exhibit No.

2 (Recorded Statement of Seyoum Clark); and Respondents’ Exhibit No. 3 (Medical

Record - UAMS).
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ADMISSIBILITY OF UAMS MEDICAL RECORDS

At the conclusion of the respondents’ case, counsel for respondents

proffered a packet of medical records from UAMS from December 2005 as rebuttal

evidence.  Claimant objected to the admissibility of the records on the basis that the

records were not produced in discovery and were not exchanged by the parties

within seven days of the scheduled hearing.  Respondents contend that the records

were offered to rebut the claimant’s testimony that he had not had a prior injury to

the low back and are relevant in assessing the claimant’s credibility.   

The Workers’ Compensation Commission has broad discretion with

reference to admission of evidence, and its decision will not be reversed absent a

showing of abuse of discretion.  Brown v. Alabama Elec. Co., 60 Ark. App. 138, 959

S.W.2d 753 (1998).  The Commission is given a great deal of latitude in evidentiary

matters; specifically, Arkansas Code Annotated Section 11-9-705(a) (Repl.1997)

states that the Commission “shall not be bound by technical or statutory rules of

evidence or by technical or formal rules of procedure.”  Additionally, the

Commission is directed to “conduct the hearing in a manner as will beat ascertain

the rights of the parties.” Ark. Code Ann. § 11-9-705 (a): Clark v. Peabody Testing

Servs., 265 Ark. 489, 579 S.W.2d 360 (1979).  In Coleman v. Pro Transp., 97 Ark.

App. 338, 249 S.W.3d 149 (2007), the Court of Appeals considered whether an

ALJ’s refusal to allow rebuttal witnesses not disclosed seven days prior to the

hearing as required in the pre-hearing order constituted an abuse of discretion.

The Court of Appeals reversed the ALJ and held that the order was inconsistent
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with a large body of law that does not require notice for rebuttal witnesses. Id.;

Parker v. State, 268 Ark. 441, 597 S.W.2d 586 (1980) (citing Perkins v. State, 258

Ark. 201, 523 S.W.2d 191 (1975).  In the instant case, the claimant testified that he

did not have a prior low back injury.  The UAMS medical records reveal that the

claimant sought medical treatment for injuries associated with a motor vehicle

accident, including complaints of a lumbar injury.  This record is relevant in

assessing the claimant’s credibility and is proper rebuttal evidence which is not

subject to the seven day rule set forth in the pre-hearing order.  I therefore find that

the packet of  December 2005 UAMS  records should be admitted into evidence in

this case.

FACTUAL BACKGROUND

The claimant is thirty-four years of age (b. d. 11/07/76).  He worked as a

stone mason and laborer for family members prior to going to work at the El Nopal

Restaurant.  At the time of the accident, he had worked for El Nopal Restaurant for

approximately a month as a dishwasher.  His job duties included washing dishes,

cleaning the back area, and helping with the cooking.  As a dishwasher, he was

required to lift heavy kettle pots and racks of dishes.  Clark testified that he had

never had a prior back injury nor received medical treatment for any prior back

injuries. He explained that on November 13, 2008, he was washing dishes when a

heavy kettle pot fell from a carousel and landed on his foot.  He testified that the

kettle slid down his leg and smashed his left foot.  He felt immediate pain in his left

foot and thigh.  He explained that he was taken to the Baptist Medical Center.
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X-rays were taken.  He was released with pain medication.  He remained off work

and underwent an MRI.  He was seen by Dr. Weber.  Clark explained that he has

not been able to return to work because he has a back problem which limits his

ability to bend and stand. He testified that he had pain in his back, thigh, and

buttock area which began approximately four to five days after the incident.  He

continued to treat with Dr. Weber, but the MRI on his foot showed nothing wrong.

He has not treated with Dr. Weber since February 2009.  Clark testified that he had

not had any improvements in his symptoms since his last doctor’s visit. Clark

testified that Weber referred him to a spine doctor, but he was denied treatment by

the insurance company and he could not afford the treatment.  He received

temporary disability payments in connection with the injuries to his foot from

November 13, 2008, until March 7, 2009.

On cross-examination, Clark testified that he had done masonry work since

he was 9 years old.  He quit high school in 1996 and went to work for his uncle as

a masonry worker.  He was convicted of battery and spent five years in prison from

2000 until 2005.  He returned to masonry until business slowed down in 2008.  He

testified that he injured his neck in a motor vehicle accident in 2005 and denied

injuring his low back.  He agreed that he originally reported to the doctor and

insurance company that his pain was in his left foot and did not originally complain

of pain in his back.  He testified that he told Dr. Weber that he was having pain and

tightness in his buttocks area prior to the MRI of his low back.
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Wanda Davis testified for the claimant.  She was employed by El Nopal

Restaurant on November 13, 2008, as a cashier.  She testified that she was related

to the claimant and helped him get his job at the restaurant.  She did not witness

the accident but did go to the claimant’s aid immediately after the incident.  She

heard screaming and moaning and found Clark on the floor. She also saw the steel

bowl on the floor.  She helped get him into her car and she drove him to the

emergency room.  She stayed with him and took him home after he was released

by the hospital.  On cross-examination, she testified that she did not see anything

but that Clark told her that the bowl fell off the counter and that he hurt his foot.   

Olivia Lira testified that she is the owner of the El Nopal Restaurant which

does business as the Concord Café which has been located at Camp Robinson for

six years.  She testified that she has about fifteen to twenty employees.  She

testified that on the morning of November 13, 2008, she was in her office when she

heard some screaming.  She was told by other employees that Clark was injured.

She found him sitting on the floor screaming in pain.  Clark told her that he was

washing the big mixer bowl and that it fell on his foot.  She asked him if anything

else hurt and he said “No, my foot, it’s my foot.”  

Juan Zarate testified for the respondents.  He was cooking in the kitchen

when he heard Clark screaming.  He ran into the dish room and saw him laying on

the floor, screaming and holding his foot.  Clark told him that he had “dropped that

big old pot on his foot”.  Zarate helped get Clark into a chair and to the car. He saw

Clark on the next Friday when he came in to pick up his check.  Clark told him that
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he was doing better.  Zarate thought Clark was going to return to work but he never

did.

Medical records reflect that Clark sought medical treatment at Baptist

Medical Center on November 13, 2008, with complaints of a left foot injury caused

when a heavy object fell on his foot.  He reported no other injuries or symptoms.

The examination revealed no swelling, lacerations, or abrasions.  There was a

slight contusion on the left foot on the dorsum.  X-rays showed no acute

abnormalities.  He was released with pain medication.  On November 17, 2008, he

returned for a follow-up evaluation.  He was referred for an orthopedic evaluation

and given a postop shoe and crutches. X-rays were repeated and no acute fracture

or  subluxation was found.  On November 20, 2008, Clark was evaluated by Dr.

Weber. Weber recommended an MRI of the left foot.  Clark underwent an MRI of

the left foot on December 2, 2008.  The MRI revealed normal findings.  On

December 11, 2008, Clark returned to Dr. Weber.  Records reflect that Weber

indicated that in light of the negative x-rays and MRI, the most likely cause of pain

would be some type of radiculopathy, usually lumbar that would make his foot hurt.

Weber recommended anti-inflammatories and physical therapy with additional

diagnostic testing if no improvement. Clark returned to Dr. Weber on December 30,

2008.  Lumbar spine x-rays revealed clear cut spondylolisthesis at L-5 on S-1 with

degenerative changes.  On January 15, 2009, Clark underwent an MRI of the

lumbar spine.  The MRI revealed:  
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9 mm anterolisthesis of L5 on S1 combines with disc dessication and
disc  space height loss and posterior bulge to produce severe neural
foraminal narrowing bilaterally and potentially L5 radiculopathies.
Bilateral pars defects are present.
L4-5 displays disc desiccation and a mild posterior bulge but no
compression of adjacent neural structures.

On January 19, 2009, Clark returned for a follow-up evaluation with Dr. Weber.

Weber noted the MRI results and recommended that the claimant be seen by “Dr.

Bruffett, Saer, Peek or Seale ASAP”.  On February 10, 2009, Dr. Weber noted that

Clark had continued to have symptoms in his foot which began when the pan hit his

foot.  He noted “I remain firmly convinced that his problem is in the back.  I think he

needs to see a spine surgeon to get this evaluated and treated.”

On April 2, 2009, the claimant underwent an independent medical evaluation

by Dr. Barry Baskin.  Following his physical examination and review of the medical

records, Baskin observed that 

Most lumbar spondylolistheses are developmental in nature and not
traumatic, particularly not with the level of injury he sustained with the
pot hitting him on the foot and ankle.  He states that he did fall to the
floor however, and could possibly have hurt his back at that time.  I
do not believe that the spondylolisthesis was the result of the work
injury.  He has no physical findings of a positive nature regarding the
left foot.  He does have bilateral foraminal stenosis secondary to an
L5-S1 spondylolisthesis that, again, possibly could have been
exacerbated by the work injury, but I am not able to say that with
reasonable medical certainty since we do not have any imaging
studies of his back prior to the work injury of 11/13/08 injury.

The recorded statement of the claimant was taken on Friday, November 14,

2008.  At that time, the claimant stated that he was washing the mixer kettle pot

when the pot fell.  The pot hit his leg and then fell on his left foot.  He estimated that
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the pot weighed approximately 40-45 pounds.  He explained that he had a bruise

on his left foot and swelling, but that there were no fractures.  He was told to keep

it elevated and given crutches and pain medication.  He was told to stay off work

for two days.  When asked if he injured anything else, the claimant indicated his

injuries were only to his thigh and his left foot.   

DISCUSSION

The claimant contends he sustained a lumbar spine injury arising from and

in the course of employment on November 13, 2008, and that he is entitled to

medical treatment, temporary total disability benefits and attorney’s fees.

The respondents contend that the claimant did not suffer an injury to the

lumbar spine as a result of the work-related incident of November 13, 2008.  The

respondents also dispute claimant’s entitlement to any further medical treatment,

temporary total disability benefits or attorney’s fees.

I.  COMPENSABILITY OF LUMBAR INJURY

Claimant contends that he sustained a compensable injury that is governed

by the Arkansas Workers’ Compensation Act, Ark. Code Ann. § 11-9-101 et seq.

Act 796 of 1993, as codified at Ark. Code Ann. § 11-9-102(4)(A) defines 

“compensable injury”: 

(i) an accidental injury causing internal or external physical  harm to
the body or accidental injury to prosthetic appliances...arising out of
and in the course of employment and which requires medical services
or results in disability or death.   An injury is “accidental” only if it is
caused by a specific incident and is identifiable by time and place of
occurrence. 



Clark - F811507 - 10 -

The employee must prove by a preponderance of the evidence that he sustained

a compensable injury.  In addition, a compensable injury must be established by

medical evidence supported by objective findings.  Ark. Code Ann. § 11-9-

102(4)(D).   “Objective findings” are those findings which cannot come under

voluntary control of the patient.  Ark. Code Ann. § 11-9-102(16)(A)(i). In the instant

case, it is not disputed that a November 13, 2008 incident occurred  involving the

claimant occurred at work.  It is equally clear from the medical evidence that

objective medical evidence established the claimant’s need for medical treatment

to foot.  Medical treatment was provided for claimant’s left foot and all associated

benefits were paid by respondents.  The primary dispute in this case is whether

claimant has established a causal connection between work-related incident and

any need for additional medical treatment for his lower back.  In a workers’

compensation case, a claimant must prove a causal connection between the work-

related accident and the disabling injury.  Stephenson v. Tyson Foods, Inc., 70 Ark.

App. 265, 19 S.W.3d 36 (2000).  The determination of whether a causal connection

exists is a question of fact for the Commission to determine.  Jeter v. B.R. McGinty

Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998).

The respondents have accepted the November 13, 2008, left foot injury as

compensable and paid medical expenses and temporary total disability benefits

until March 7, 2009.  In support of their denial of treatment for the low back,

respondents rely on the medical opinion of Dr. Baskin and past medical reports of

the claimant reflecting a previous injury to his low back concluding that the
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claimant’s back problems were degenerative in nature and not related to his work

injury of November 13, 2008. 

On the other hand, claimant contends that he suffered a traumatic injury

which either caused or exacerbated his low back problem at the time of the

November, 2008, incident.  The claimant testified that he did not have problems

with pain in his left foot before the incident, that all diagnostic tests indicate that the

cause of his continued symptoms are related to his low back problems, that he

currently uses crutches and cannot perform any heavy work, and that he currently

suffers from problems with his foot that he had never experienced before.  Claimant

relies on the medical records of Dr. Weber to support that the medical treatment

recommended by Dr. Weber, including the referral for evaluation and treatment by

a spine surgeon, is reasonable and necessary medical treatment and related to the

work-related injury on November 13, 2008.

Following the November 13, 2008, incident, Clark presented for examination

and treatment to the emergency room at Baptist Medical Center and to Dr. Weber.

Each report reflects the complaints of the claimant and assessment of claimant’s

medical condition at each visit.  There is simply no mention of complaints or medical

findings in connection with a lower back injury in any of the related medical notes

or reports until the end of December of 2008, nearly six weeks after the incident

occurred.    In this case, it is clear that the doctors believed the claimant’s injuries

were related to his foot as reported by the claimant.  It is only when the diagnostic

tests on claimant’s left foot failed to reveal any permanent injury and the claimant
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continued to complain of pain in his foot, that Dr. Weber determined that the

claimant’s problems might be related to his lumbar spine.

The respondents contend that the claimant’s low back problems are

degenerative.  The respondents further contend that the claimant had sought prior

medical treatment for low back problems as a result of a motor vehicle accident in

December of 2005.  The claimant testified that he had a neck injury as a result of

the motor vehicle accident and disputed that he had a prior low back injury.

The UAMS medical records reflect that the claimant sought prior medical

treatment in 2005 as a result of a motor vehicle accident.  Although, the medical

records reflect that Clark reported complaints of pain in his neck and lower back,

he was treated primarily for the neck injuries and there is no indication that any

diagnostic tests were taken of the lumbar area.

Dr. Baskin observed that the MRI of claimant’s lumbar spine revealed

objective findings of lumbar spondylolisthesis.  He noted that such problems are

often developmental in nature and not traumatic, especially in light of the type of

injury Clark sustained with the pot hitting him on the foot and ankle.  Although

Baskin states that the claimant could have possibly hurt or exacerbated his back

when he fell at work, he does not believe that the spondylolisthesis was the result

of the work injury.  Baskin noted that he was not able to say that claimant’s back

problems were related  with reasonable medical certainty “since we do not have any

imaging studies of his back prior to the work injury of 11/13/08".       
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In workers’ compensation law, an employer takes the employee as he finds

him, and employment circumstances that aggravate preexisting conditions are

compensable.  Williams v. L & W Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383

(2004); Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150

(2003).   However, an aggravation is a new injury resulting from an independent

incident.  Id.  An aggravation, being a new injury with an independent cause, must

meet the definition of a compensable injury in order to establish compensability for

the aggravation. Id.  

It appears from my review of the medical reports that the opinion of Dr.

Weber is based on the subjective complaints of the claimant and is speculative at

best.  Conjecture and speculation, even if plausible, cannot take the place of proof.

Ark. Dept. of Correction v. Glover, 35 Ark. App. 32, 812 S.W.2d 692 (1991); Dena

Construction Co. v. Herndon, 264 Ark. 791, 575 S.W.2d 155 (1970); Arkansas

Methodist Hospital v. Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993). 

Medical opinions addressing compensability must be stated within a

reasonable degree of medical certainty. Ark. Code Ann. § 11-9-102(16)(B)(Repl.

1996). The Arkansas Court of Appeals has held:

the plethora of possible causes for work-related injuries includes
many that can be established by a common-sense observation and
deduction. To require medical proof of causation in every case
appears out of line with the general policy of economy and efficiency
contained within the workers’ compensation law. To be sure, there will
be circumstances where medical evidence will be necessary to
establish that a particular injury resulted from a work-related incident -
but not in every case.  We find the Court of Appeal’s reasoning in
Millican and Tilley persuasive.  We therefore adopt the holding in
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Millican that objective medical evidence is necessary to establish the
existence and extent of an injury, but is not essential to establish the
causal relationship between the injury and the work-related incident
(emphasis added).

Freeman v. Con-Agra Frozen Foods, 70 Ark. App. 306, 27 S.W.3d 762 (2000),

quoting Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

See Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997)

and Aeroquip, Inc. v. Tilley, 59 Ark. App.163, 954 S.W.2d 305 (1997). 

Based on this reasoning, Freeman, summed up the current state of the law

as such:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between the injury and the claimant’s employment, but if
an unnecessary medical opinion is offered on that issue, the opinion
must be stated with a reasonable degree of medical certainty. 

Freeman, supra, citing Wal-Mart Stores, Inc. v. Van Wagner, 337 Ark. 443, 990

S.W.2d 522 (1999). 

The law is clear that medical opinions based upon “could”, “may”, “possibly”,

and “can” lack the definitiveness required by Ark. Code Ann. §11-9-

102(16)(B)(Supp.1999) which requires that medical opinions be stated within a

reasonable degree of medical certainty.  Scott v. Middleton Drywall, 2005 AWCC

22 (Feb. 9, 1005) (“probably did” found insufficient to prove causation); Frances v.

Gaylord Container Corporation, 341 Ark. 527, 20 S.W.3d 280 (2000) (overruling

prior Court of Appeals decision and holding that “could” was insufficient to satisfy

standard ); Crudup v. Regal Ware, Inc. , 341 Ark. 804, 20 S.W.3d 760 (2001)

(“theoretical possibility” did not meet standard of proof); Freeman v. Con-Agra
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Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001) (to pass muster, opinion must

be more than speculation and go beyond possibilities).

After review and consideration of the testimony and medical records, I find

that the preponderance of the evidence fails to show that claimant’s current need

for medical treatment to his lower back is causally related to his work related

incident of November 13, 2008.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

November 13, 2008, when the claimant contends he sustained a

compensable injury to his low back.

3. The claimant was involved in a work-related accident on November

13, 2008, and suffered compensable injuries to his left foot.  The

respondents have accepted a compensable injury to the claimant‘s

left foot and some benefits have been paid.

4. The claimant’s average weekly wage was $320.00 per week, which

would entitle him to a compensation rate of $213.00 for temporary

total disability benefits.

5. The claimant has failed to prove by a preponderance of the evidence

that he suffered a compensable lumbar spine injury as a result of the

November 13, 2008, work-related incident.



Clark - F811507 - 16 -

ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

                                                            
BARBARA WEBB
Administrative Law Judge


