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GARY L. CHATHAM, EMPLOYEE CLAIMANT

SOUTHERN ARKANSAS UNIVERSITY, 

EMPLOYER RESPONDENT NO. 1
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DEATH & PERMANENT TOTAL
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Hearing conducted before Administrative Law Judge S. Dale Douthit in El

Dorado, Union County, Arkansas.

Claimant was represented by Honorable Robert L. Depper, Jr., Attorney at Law,

El Dorado, Arkansas.

Respondents No. 1 were represented by Honorable Terry Don Lucy, Attorney at

Law, Little Rock, Arkansas.

Respondent No. 2 was represented by Honorable Christy King, Attorney at Law,

Little Rock, Arkansas.

STATEMENT OF THE CASE

On August 31, 2010, the above captioned claim came on for a hearing in

El Dorado, Arkansas.  A prehearing conference was conducted in this matter on

June 15, 2010, and a Prehearing Order was filed on that same date.  A copy of

the Prehearing Order was marked as Commission Exhibit 1, and made a part of

the record  herein without objection, subject to any modifications made at the full

hearing.  
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The parties stipulated to the following at the August 31, 2010, full hearing:

1) The Arkansas W orkers’ Compensation Commission has

jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all

relevant times, including February 16, 2006.

3) On February 16, 2006, claimant sustained compensable

injuries to his left shoulder, back and neck.

4) At the time of the claimant’s compensable injuries, claimant

had an average weekly wage of $352.10 per week which

would entitle the claimant to a temporary total disability rate

of $235.00 per week and a permanent partial disability rate of

$176.00 per week.

5) The claimant reached maximum medical improvement for his

compensable shoulder injury on June 11, 2008.  

6) The claimant reached maximum medical improvement for his

back and neck on July 11, 2008.

7) Respondents No. 1 and claimant agree claimant’s permanent

impairment to his shoulder was 11%; that his permanent

impairment to his back was 9%, and claimant’s permanent

impairment to his neck was 5% for a total combined whole

body impairment of 25%.

8) Respondents No. 1 and claimant stipulated that had the

claimant’s wife testified her testimony would have

corroborated the claimant’s testimony as to his daily routine

and experiences.

At the full hearing, the parties agreed the issue to be determined by the

Commission is whether the claimant is now permanently and totally disabled or

entitled to wage loss disability benefits, plus attorney’s fees.

At the full hearing, the claimant contended he had reached maximum
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medical improvement and is now permanently and totally disabled or entitled to

wage loss disability benefits.

At the full hearing, Respondents No. 1 contended that the evidence does

not establish that the claimant is permanently and totally disabled and that the

credible evidence does not support a finding of wage loss in excess of the degree

of anatomic impairment.  Respondents No. 1 affirmatively contended that the

claimant has declined an offer of vocational rehabilitation and is precluded from

wage loss under A.C.A. § 11-9-505(b)(3).  Respondents No. 1 contended that the

credible evidence does not support a finding that the compensable injuries are

the major cause of any permanent disability the claimant may have.

Respondent No. 2 deferred to the outcome of litigation.  The Trust Fund

contended at the prehearing that if the claimant is found to be permanently and

totally disabled, the Trust Fund will stand ready to commence weekly benefits in

compliance with A.C.A. § 11-9-502.  Therefore, the Fund has not controverted the

claimant’s entitlement to benefits.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

From a review of the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are hereby made



-4-GARY L. CHATHAM - F705498

in accordance with A.C.A. § 11-9-704:

1) The Arkansas W orkers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein

are reasonable and are hereby accepted as fact.

3) The claimant has failed to prove by a preponderance of the

evidence that he is now permanently and totally disabled.

4) The claimant did waive vocational rehabilitation pursuant to

A.C.A. § 11-9-505(b)(3).

5) The claimant has failed to prove by a preponderance of the

evidence that he is entitled to wage loss disability benefits in

excess of his permanent anatomical impairment.

DISCUSSION

The claimant, age 58, began working for the respondent employer in the

maintenance department in the year 2000.  By the year 2006 the claimant

transferred to another department where his primary duties were “cleaning the

carpet in restrooms and shampooing carpets.”  (T. p. 18, lines 10-11)  In February

of 2006 the claimant had two separate falling incidents where he sustained

stipulated compensable injuries to his left shoulder, neck, and back.

The medical records show that the claimant underwent surgeries to his left

shoulder as a result of the first compensable falling event in February of 2006 that

resulted in the parties agreeing that the claimant sustained an 11% whole body

impairment due to his left shoulder injury.  The medical records also show that
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the claimant underwent back surgery in the form of decompressive lumbar

laminectomy at the L2-3 and L3-4 levels in January of 2008.  The claimant

reached maximum medical improvement for his back on July 11, 2008, and the

parties agreed that the claimant sustained a 9% whole body impairment as a

result of his stipulated compensable back injury.  The claimant also sustained a

compensable neck injury which the parties agreed resulted in the claimant

sustaining a 5% whole body anatomical impairment and was also at maximum

medical improvement on July 11, 2008.  The claimant testified that he has not

worked since the compensable injuries in February of 2006.  (T. p. 51, lines 14-

15)  The claimant contends that as a result of his 2006 compensable left

shoulder, back and neck injuries that he is now permanently and totally disabled.

ADJUDICATION

The claimant contends he is now permanently and totally disabled.

“Permanent total disability” means inability, because of compensable injury or

occupational disease to earn any meaningful wages in the same or other

employment.  Ark. Code Ann. § 11-9-519(e)(1).  The burden of proof shall be on

the employee to prove inability to earn any meaningful wages in the same or

other employment.  Ark. Code Ann. § 11-9-519(e)(2).  The same factors that are

considered when analyzing wage loss disability claims are usually considered

when analyzing permanent and total disability claims.  See Ark. Code Ann. § 11-
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9-519(c); Cross v. Crawford Memorial Hospital, 54 Ark. App. 130, 923 S.W.2d

886 (1996).

On January 26, 2010, the claimant underwent a functional capacity

evaluation.  The functional capacity evaluation concluded that Mr. Chatham gave

“an unreliable effort.”  (R1 Ex. 1, p. 8)  The functional capacity evaluation went on

to state that Mr. Chatham “put forth inconsistent effort throughout the evaluation

process.”  Even with unreliable effort, the functional capacity evaluation still

revealed that the claimant could perform at least “the sedentary classification of

work.”  (R1 Ex. 1, p. 9)  In addition to the functional capacity evaluation showing

the claimant gave unreliable efforts, I found that the claimant’s own testimony at

the full hearing was also at times unreliable.

The hearing record reveals multiple instances where the claimant’s

testimony seems uncredible.  For example, the claimant testified that prior to his

stipulated compensable neck injury in February of 2006 he had never had any

trouble with his neck.  However, the claimant reversed his testimony and then

acknowledged a prior ruptured disk in his neck which led to surgery in 1997.

Q. Okay.  All right.  Mr. Chatham, you can move around however

you need to.  About your neck, I thought I understood you to

say that before the injuries at the college that you’d never had

any trouble with your neck?  Is that what you said a moment

ago?

A I did, I think so, yeah.

Q Okay.  Well, that was my understanding, but you actually had
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had a prior surgery on that neck back in the 1990s, didn’t

you?

A ‘97.

Q ‘97, okay.  And that was in relation to a car wreck?

A Right.

Q Okay.  That car wreck wasn’t a work related accident, was it?

A No.

Q Okay.  You were actually coming back from vacation?

A right.

Q All right.  And you got involved, I think, in a multi-car collision

of some kind?

A Yes.

Q You had that operated on, you said, in 1997?

A Yes.

(T. pp. 43-44, lines 13-25 & 1-15)

The claimant’s testimony was also self-serving to fit the appropriate

litigation.  The claimant testified that he sustained a non-work related automobile

accident in December of 2008 causing a left knee injury that resulted in a left

knee replacement.  Separate litigation followed after the 2008 automobile

accident and the claimant’s deposition was subsequently taken relating to the

automobile accident in September of 2009.  During the September 2009

deposition the claimant was asked if he had had any problems with his back
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between his 2007 back surgery up through the date of the December 2008

automobile accident.  The defendant answered that he did not have any problems

with his back after his 2007 back surgery up through the date of the automobile

accident at the September 2009 deposition.  The claimant also testified in his

September 2009 deposition that he had not have any problems with his neck

between his 1997 surgery and the December 8, 2008, accident.  The claimant

also testified that following his left shoulder surgery he had no problems between

the surgery date and his December 2008 automobile accident.  In fact, the

claimant testified that at the September 2009 deposition he stated the only

problem he was having was in his left knee due to the automobile accident.

At the September 2009 deposition the claimant stated, “I’ve never had no

more problems except for that knee.”  (T. pp. 63-66)  Clearly, for the non-work

related knee litigation the claimant testified in September of 2009 that all his

problems revolved around his left knee.  However, less than a year later, the

claimant comes before the Commission and alleges that he is now permanently

and totally disabled due to his left shoulder, back and neck.  By July of 2008 the

claimant had reached maximum medical improvement with regard to all of his

stipulated compensable injuries and according to his September 2009 testimony

didn’t have any problems with those stipulated compensable injuries for well over

a year up to the date of his non-work related automobile accident.  The claimant

would now have the Commission believe that sometime after September of 2009
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his left shoulder, back and neck problems mysteriously re-arose and now cause

him to be permanently and totally disabled.  The claimant’s testimony is clearly

self-serving.

My review of the medical records shows that Dr. Martin, who treated the

claimant for his stipulated compensable left shoulder injury nor Dr. Mason, who

treated the claimant for his stipulated compensable back and neck injuries, found

the claimant to be permanently and totally disabled.  In fact, only Dr. Mason

seems to place any restrictions on the claimant after his back surgery.  On

February 19, 2008, Dr. Mason restricted the claimant to lifting 20 pounds or less

until his follow up appointment in the next four to six weeks.  That restriction from

Dr. Mason was only a few weeks after the claimant’s back surgery.  (Cl. Ex. 4, p.

4)  Further, when Dr. Mason did finally release the claimant at maximum medical

improvement with a 9% whole body impairment due to the claimant’s back injury

and a 5% whole body impairment due to the claimant’s cervical injury, Dr.

Mason’s July 11, 2008, report makes no mention of any restrictions on the

claimant.  (R1 Ex. 1, p. 3)  After taking all the evidence into consideration, I find

that claimant has failed to prove by a preponderance of the evidence that he is

now permanently and totally disabled.

Alternatively, the claimant seeks wage loss disability benefits in excess of

his anatomical impairments.  Respondents No. 1 argues the claimant waived

vocational rehabilitation and pursuant to A.C.A. § 11-9-505(b)(3) would therefore
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not be entitled to permanent partial disability benefits in excess of the percentage

of permanent anatomical impairment.  An employer relying upon this statutory

defense must show that the claimant refused to participate in a program of

vocational rehabilitation or job placement assistance, or, through some other

affirmative action indicate an unwillingness to cooperate in those endeavors, and

that such refusal to cooperate was without reasonable cause.  Burris v. L&B

Moving Storage, 83 Ark. App. 290, 123 S.W .3d 123 (2003).  The documentary

evidence contained in the file clearly shows that the claimant, through his

attorney, declined vocational rehabilitation.  (R1 Ex. 1, p. 5)  Further, the

documentary evidence shows that Respondents No. 1 did offer the claimant a

program of vocational rehabilitation by letter dated March 3, 2010, contained in

the record herein at Respondents No. 1, Exhibit 1, page 4.

The claimant’s refusal to partake in vocational rehabilitation is remarkably

similar to the Stewart v. Gaither’s Appliance, 2008 AWCC 153, Claim Number

F403161, facts.  In Stewart, the claimant refused to speak with a vocational

rehabilitation specialist.  The Arkansas Court of Appeals in the Gaither’s

Appliance v. Stewart, CA 07-878 (Ark. App. .10-22-2008) stated, “Here, however,

given the undisputed evidence that appellee was contacted by appellate’s

vocational rehabilitation specialist but refused to speak to her until after the

hearing was concluded, we think that the only reasonable conclusion to be drawn

was that a rehabilitation plan existed and that appellee manifested an
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unwillingness to cooperate.  Therefore, we reverse the Commission’s award of

wage loss benefits in excess of appellee’s anatomical impairment.”

In the case at hand, Respondents No. 1 sent a letter to claimant’s attorney

on March 3, 2010, which stated, “I am writing to offer the claimant a program of

vocational rehabilitation.”  Over a month later claimant’s attorney responded by

letter dated April 8, 2010, found at Respondents No. 1, Exhibit 1, page 5, which

stated, “At this time, Mr. Chatham must respectfully decline the opportunity to try

to be rehabilitated.”  As stated above, I have found that the claimant is not

permanently and totally disabled and the functional capacity evaluation shows

that claimant can do at least sedentary work even though the claimant gave

unreliable effort.  I find Mr. Chatham’s refusal to accept vocational rehabilitation

was unreasonable.  Mr. Chatham did manifest an unwillingness to cooperate with

the offer of vocational rehabilitation.  Therefore, I find that pursuant to A.C.A. §

11-9-505(b)(3), the claimant has failed to prove by a preponderance of the

evidence that he is entitled to any permanent partial disability benefits in excess

of his percentage of permanent physical impairment.

ORDER

Based upon my foregoing findings of fact and conclusions of law, I have no

alternative but to deny and dismiss this claim in its entirety.
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IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


