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STATEMENT OF THE CASE

On November 19, 2009, the above captioned claim came on for a hearing

in Little Rock, Arkansas.

A prehearing conference was conducted in this matter on September 3,

2009, and a Prehearing Order was filed on that same date.  A copy of the

Prehearing Order was marked as “Commission Exhibit 1" and made a part of the

record without objection, subject to any modifications made at the full hearing.

At the full hearing, the parties stipulated to the following at the November 19,

2009, full hearing:

1) The Arkansas Workers’ Compensation Commission has jurisdiction
of this claim.

2) The employee-employer-carrier relationship existed at all relevant
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times, including November 3, 2007.

3) On November 3, 2007, the claimant sustained a compensable injury
to his low back.

4) The respondents ceased payment of indemnity benefits after
December 27, 2008, and ceased permission of medical care on or
about June 25, 2009.

5) The claimant’s average weekly wage was $411.57 per week which
would entitle the claimant to a temporary total disability rate of
$274.00 per week and a permanent partial disability rate of $206.00
per week.

6) All issues related to permanency were reserved.  (Transcript page 42,
lines 20 – 24)  

At the full hearing, the parties agreed to litigate the following issues:

1) Whether the claimant is entitled to additional medical treatment after
June 25, 2009.

2) Whether the claimant is entitled to temporary partial disability benefits
from December 27, 2008, through May 25, 2009.

3) Whether the claimant is entitled to temporary total disability benefits
from May 26, 2009, through August 24, 2009.

At the full hearing, the claimant contended the following:

1) Claimant contends he sustained an admittedly compensable

injury to his low back on the date of injury while lifting in the

course and scope of his employment as an EMT with the

employer (MEMS).  Respondents paid medical and TTD benefits

through 12/26/09.  Claimant had been released to light duty with

no lifting over 25 pounds from almost the inception of the injury.

Claimant was motivated to return to work and in December 2008,

he found a job within said restrictions at the Commissary at the

Little Rock Air Force Base, where he was a cashier.  Claimant’s

job did not require him to exceed limitations; claimant has

sustained no injury whatsoever while working in this job; claimant
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has had no other incidents or new injuries of any kind which

would  break  the  chain  of  causation.   Claimant initially had

left-sided radicular symptoms and no sign of a herniated disc per

MRI at the inception of the claim.  Over time, claimant’s

symptoms became right-sided and then left-sided again when he

had a marked increase in symptoms in the Spring of 2009.

Claimant has been treated at length by Kenneth Rosenzweig,

M.D., who opined the herniated disc for which claimant has had

back surgery is the natural and probable consequence of the

original compensable injury, after having reviewed and having

knowledge of Dr. Seale’s findings.  Respondents had the

claimant evaluated one time by Dr. Seale, who opined a new

injury without any facts in the claimant’s history (or provided by

respondents) and also recommended discectomy, which

claimant underwent on 6/24/09.  Claimant contends no

intervening cause or new injury has occurred.  Respondents

remain liable for benefits as before.

2) Claimant contends he is entitled to continued payment of medical

treatment by Dr. Rosenzweig, Dr. Seale and anyone treating at

their direction or on their referral.  Claimant’s health insurance

through the base commissary is paying medical benefits at this

time.  The health insurance has been notified of the pendency of

this claim and they have been given notice and an opportunity to

be heard.

3) Claimant contends that the wage records reveal that he earned

$17,165.85 in regular earnings in the 52 weeks preceding the

week of injury, or an average base weekly wage of $330.11.

Claimant earned 44,235.83 during this same period, or $81.45

per week, for a total AW W of $411.56.  Claimant is entitled to

compensation rates of $274/$205.  TTD was paid at $224,

creating an underpayment of $50 per week for each week TTD

was paid, to which claimant is entitled to payment.

4) Claimant was last paid TTD through 12/26/09.  Claimant began

his job with the pay period ending 12/06/09 and it is

acknowledged this may or may not create an overpayment of

TTD (if the correct compensation rate is claimant’s position, there
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is no underpayment).  Claimant earned less than his pre-injury

AWW for each week he worked as a cashier part-time at the

base commissary.  To the extent claimant missed work for his

back surgery, he is entitled to TTD in an amount to be

established at the hearing.  Claimant contends that he is entitled

to TPD and TTD until he reaches maximum medical

improvement or is released to full duty work (the employer had

no light duty to offer claimant and subsequently terminated him).

5) Claimant contends respondents have controverted this claim with

respect to the benefits claimed at present.  Therefore, claimant

contends he is entitled to maximum attorney’s fees on all benefits

awarded.

6) Claimant requests that and consents to claimant’s portion of

attorney’s fees, payable to claimant’s attorney, be deducted from

compensation payable to claimant by respondents and paid

directly to claimant’s attorney.

At the full hearing, respondents contended the following:

1) The claimant obtained additional employment outside of his

restrictions so to no longer be entitled to indemnity benefits.

2) Respondent does not owe medical benefits because the claimant

has new medical findings unrelated to his compensable injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission and having

had an opportunity to hear the testimony of the claimant and to observe his

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with A.C.A. § 11-9-704:
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1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited

herein are hereby accepted as fact.

3) The claimant has proven, by a preponderance of the

evidence, that all the additional medical treatment he has

requested herein has been reasonable, necessary, and

related to his stipulated, compensable injury.  Including,

but not limited to the surgery performed by Dr. Cathey on

July 24, 2009.  I find that all medical treatment contained

in the record herein to be reasonable and necessary,

related to the claimant’s compensable injury and is,

therefore, the financial responsibility of the respondents

pursuant to Commission Rule 099.30.

4) The claimant has proven, by a preponderance of the

evidence, that he remained in his healing period and

suffered a decrease in his capacity to earn wages for the

period from December 27, 2008, through May 25, 2009.

Therefore, the claimant has proven, by a preponderance

of the evidence that he is entitled to temporary partial

disability benefits for the period from December 27, 2008,

through May 25, 2009, and the respondents are directed

to pay said temporary partial disability benefits pursuant

to Ark. Code Ann. §11-9-520; plus the maximum statutory

attorney’s fees.

5) The claimant has proven, by a preponderance of the

evidence, that he remained within his healing period and

suffered a total incapacity to earn wages for the period

from May 26, 2009, through August 24, 2009.  Therefore,

the claimant has proven, by a preponderance of the

evidence, that he is entitled to temporary total disability

benefits for the period from May 26, 2009, through August

24, 2009; plus the maximum statutory attorney’s fees.

6) All issues not addressed herein are hereby reserved.



-6-

DISCUSSION

The claimant, Steven W. Chandler, age thirty-eight (38), began working

for the respondent/employer in February, 2001, as an emergency medical

technician.  While performing his employment services as an emergency

medical technician on November 3, 2007, the claimant sustained an

admittedly compensable back injury.  The claimant testified as follows

regarding the November 3, 2007, event which lead to his stipulated

compensable back injury:

Q     Tell the judge how you hurt yourself.

A     I was working out for the Sherwood station.  We got a call over in the

McAlmont area.  It was a respiratory/cardiac call.  We arrived there.  With it

being a volunteer fire department area a lot of times you don’t get help; you’re

kind of on your own.

The patient was approximately over 450, approximately 500 pounds.

And the home – the stairs weren’t very good.  And as we were carrying her out

the door because she was unable to ambulate for herself with the weight and

the cardiac and the respiratory problems, as we were carrying her I felt like

somebody had stabbed me in the back as we were going down the stairs.

Q     Okay.  Let me stop you right there.  So you started feeling pain in your

back?

A     Uh-huh.

Q     Okay.  Did the pain go anywhere else besides just your back?

A     Yeah.  It went down to like my left leg and hip.  (Tr.p.14)
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Shortly after the incident, the claimant testified that he notified his

supervisor and was advised to go to Southwest Emergency Room.  The

claimant testified that he continued to treat at Southwest until the Municipal

League referred him to Dr. Sprinkle.  The claimant testified that Dr. Sprinkle

referred him for steroid injections and underwent physical therapy at

McMaster Physical Therapy.  The claimant testified that during his course of

treatment  with  Dr.  Sprinkle,  and  physical  therapy, he was released for

light-duty work.  However,  the claimant testified that his employer had no

light-duty employment available.

The claimant testified that he also treated with Dr. Saer and Dr.

Rosenzweig.  The claimant testified that Dr. Rosenzweig provided him some

additional injections and also radiofrequency lesioning procedures.  Still under

light-duty restrictions, the claimant testified he found a job with the

Department of Defense that fit within his light-duty requirements.  The

claimant testified that the job at the Department of Defense was at the

commissary.  The claimant testified that the commissary job was similar to

that of a grocery store clerk.  The claimant testified that the job at the

commissary fit within his light-duty restrictions, but did not pay as much as his

job as a emergency medical technician.  The claimant testified that while

working his job at the Department of Defense, on light-duty, he also continued
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to see Dr. Rosenzweig.  The claimant also testified that he advised his new

employer of his job restrictions.

The claimant testified that while working at the Department of Defense,

and continuing treatment with Dr. Rosenzweig, his condition became

progressively worse.  The claimant testified that the workers’ compensation

carrier sent him to see Dr. Seale.  The claimant testified that Dr. Seale

recommended surgery.  The claimant testified that after the surgical

recommendations of Dr. Seale, the respondents quit paying for medical

treatment.  The claimant testified that once medical treatment was

discontinued by the respondents, he went on his own to see Dr. Cathey.  The

clamant testified that Dr. Cathey also recommended surgery, and the medical

records show that on July 24, 2009, he underwent an L5-S1 level laminectomy

and diskectomy on the left.  (Cl. Ex. 1, p.90)

The claimant testified that the surgeries helped his symptoms

significantly and the record shows that Dr. Cathey ultimately released the

claimant to return to work on August 24, 2009.

The claimant contends that he is entitled to the additional medical

treatment provided by Dr. Cathey, including, but not limited to the surgery

performed July 24, 2009.  The claimant also contends that he is entitled to

additional temporary total disability benefits and temporary partial disability
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benefits, all due to the claimant’s stipulated compensable back injury.

ADJUDICATION

It must first be pointed out that I found the claimant to be a credible

witness and that the claimant sustained a stipulated compensable back injury.

An employer must promptly provide injured employees such medical

treatment as may be reasonably necessary in connection with the injury

received by the employee.  Ark. Code Ann. §11-9-508(a).  What constitutes

reasonably necessary medical treatment is a question of fact.  Arkansas

Department of Correction v. Holybee, 46 Ark. App. 232, 878 S.W.2d 420 (1994).

The employer takes an employee as he finds him.  Smith & Blair, Inc., v. Jones, 77

Ark. App. 273, 72 S.W.3d 560 (2002).

On June 24, 2009, the claimant met with Dr. Justin Seale for a one-time visit.

Dr. Seale opined in his June 24, 2009, report that the claimant needed a partial

microdiscectomy at L5-S1 due to left L5-S1 paracentral disc herniation causing left

S1 radiculopathy.  However, Dr. Seale opined that the left L5-S1 paracentracl disc

herniation causing left S1 radiculopathy was a new acute finding compared to a

previous MRI and, therefore, not related to the work injury of November 3, 2007.

Dr. Seale  also  found  the  claimant had degenerative disc disease at L4-L5 and

L5-S1, “which is a preexisting condition not directly related to work injury.”  (Resp.

Ex. 1, p.1-2)

On the other end of the spectrum, Dr. Rosenzweig also reviewed the
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clamant’s MRIs and stated within a reasonable degree of medical certainty that the,

“current physical findings as a result of a progressive disk herniation is a natural

and probable consequence of the injury itself aggravating underlying degenerative

changes.”  (Cl. Ex. 1, p.86)

Dr. Rosenzweig also stated that the claimant needed surgical decompression

and that it was not unusual for a disc herniation to progress without a significant

intervening injury.  (Cl. Ex. 1, p.94)

The respondents argue that due to the claimant’s pre-existing degenerative

disc disease and the finding from Dr. Seale that the claimant’s condition was due

to a new acute injury and not November 3, 2007, compensable injury and, therefore,

argue that the additional treatment after Dr. Seale’s report was not reasonable

necessary or related to the claimant’s stipulated compensable injury.  I disagree.

It is the duty of the Commission to weigh all medical evidence and when the

medical opinions vary, the Commission has the obligation and duty to resolve the

conflict.  I find Dr. Rosenzweig’s opinion to carry more weight with regard to

relatedness of the additional medical treatment in relation to the claimant’s

compensable event.  

It must  be  specifically  pointed  out  that compensability is not at issue.

Even if the claimant had  pre-existing degenerative disc disease, the compensable

event on November 3, 2007, at least aggravated a pre-existing condition.  It must
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also be specifically pointed out that prior to November 3, 2007, the claimant never

had any back problems whatsoever.  For the respondents to argue that any

additional treatment  after  Dr. Seale’s report was related solely to the claimant’s

pre-existing condition is without merit.  Prior to November 3, 2007, the claimant

never had a recommendation of back surgery or even a recommendation for

Ibuprofen to relieve any back problems.  Now, after the stipulated, compensable

back injury, the claimant needed decompression at L5-S1.  Further, I found Dr.

Sprinkle’s reports to be less than helpful.  In Dr. Sprinkle’s November 29, 2007,

report, he states, “no large focal disc hernations are appreciated.”  (Cl. Ex. 1, p.21)

However, a physical therapy report from January 28, 2008, specifically states, “MRI:

bulging discs L5-S1, ligamentous tear lumbar spine.”  (Cl. Ex. 1, p.28)  Further,

once the claimant finally was able to receive treatment from Dr. Rosenzweig, Dr.

Rosenzweig found in his August 7, 2008, report, “There is an eccentric disk

herniation to the right possibly impinging the S1 nerve root.”  (Cl. Ex. 1, p.62) Then,

on January 8, 2009, Dr. Rosenzweig, in his report, states, “Disk herniation at L5-S1

and annular tear at L4-L5 with nerve root contact.”  (Cl. Ex. 1, p.73)

Clearly, even before the second MRI, medical records show that the claimant

had significant problems at L5-S1 with possible nerve root impingement and for Dr.

Seale to opine that all such findings on the second MRI were new acute findings is

clearly erroneous.

Next, the respondents argued that the claimant’s light-duty for the Department



-12-

of Defense  in  the  commissary  must have created an independent intervening cause

that lead to the claimant’s surgery from Dr. Cathey.  Such an argument is without

merit.   In  this  instance,  the claimant was released with light-duty restrictions and his

employer  could  not  find  suitable  employment  within his restrictions.  Then, on his

own, the claimant went and obtained employment within his restrictions.  The

respondent’s attempt to condemn the claimant’s medical condition as being partially

related to his light-duty employment; when the claimant should actually be

commended for attempting to find work within his restrictions.  Nothing in the record

indicates that the claimant did anything outside his restrictions.  And, there are no

indications of any independent event occurring during the claimant’s commissary

employment that would have caused his need for additional medical treatment.

The record is clear that the claimant sustained a compensable injury at L5-

S1 that is supported with objective medical findings, and subsequently the claimant

needed additional medical treatment at L5-S1 which I find to be reasonable,

necessary, and related to the claimant’s November 3, 2007, stipulated,

compensable injury.  Dr. Rosenzweig’s medical opinion should be given far greater

weight than those of Dr. Seale in that Dr. Rosenzweig treated the claimant for

several years.  I agree with Dr. Rosenzweig that the claimant’s disc herniation was

a natural and probable consequence of the stipulated compensable injury,

aggravating the underlying degenerative changes.  As stated, employers take

claimants as they find them and an aggravation of a pre-existing condition is itself
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compensable.  I find that the claimant has proven, by a preponderance of the

evidence, that all medical treatment contained in the record herein, including, but

not limited to the surgery performed by Dr. Cathey, is reasonable, necessary, and

related to the claimant’s stipulated compensable injury of November 3, 2007.

Therefore, all medical treatment contained in the record herein is respondent’s

responsibility pursuant to Commission Rule 099.30.

The claimant has requested temporary partial disability benefits for the

period from December 27, 2008, through May 25, 2009.  To be entitled to temporary

partial disability benefits, the claimant must prove, by a preponderance of the

evidence, that he was still within his healing period and suffered a decrease in his

capacity to earn wages.  Arkansas State Highway Department v. Breshears, 272

Ark. 244, 613 S.W.2d 392 (1981).  In the case at hand, I find that the claimant has

proven, by a preponderance of the evidence, that he remained within his healing

period for the period from December 27, 2008, through May 25, 2009, and also

suffered a decrease in his capacity to earn wages.  The parties stipulated that the

claimant’s average weekly wage at the time of his compensable injury was $411.57

per week and “Claimant’s Exhibit 4" is an accurate depiction of the claimant’s

decreased earnings during the period from December 27, 2008, through May 25,

2009.  Therefore, the claimant has proven, by a preponderance of the evidence,

that he is entitled to temporary partial disability benefits for the period from

December 27, 2008, through May 25, 2009, and the respondents are ordered to pay
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said temporary partial disability benefits pursuant to Ark. Code Ann. §11-9-520 plus

the maximum statutory attorney’s fees for said indemnity benefits.

The claimant also contends that he is entitled to temporary total disability

benefits from May 26, 2009, through August 24, 2009.  For the claimant to be

entitled to temporary total disability benefits, the claimant must prove, by a

preponderance of the evidence, that he is still within his healing period and suffers

a total incapacity to earn wages.  Arkansas Highway & Transportation Department

v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  In the case at hand, I find that

the claimant has proven, by a preponderance of the evidence, that he was still

within  the  healing  period of May 26, 2009, through August 24, 2009.  The

claimant was  completely  taken  off  all  work  in  May  26,  2009,  by  Dr.

Rosenzweig.   (Cl. Ex. 1, p.82) The claimant was not released to return to any work

until approximately one month following his back surgery by Dr. Cathey.  Dr. Cathey

returned the claimant to work on August 24, 2009, without restrictions.  Said return

to work report from Dr. Cathey is found at “Claimant’s Exhibit 1, p. 93.”  I find that

the claimant has proven, by a preponderance of the evidence, that he sustained a

total incapacity to earn wages for the period of May 26, 2009, through August 24,

2009.  Therefore, I find that the claimant has proven, by a preponderance of the

evidence, that he is entitled to temporary total disability benefits for the period of

May 26, 2009, through August 24, 2009.  Respondents are ordered to pay said

temporary total disability benefits awarded herein forthwith plus the maximum
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statutory attorney’s fees.

AWARD

Respondents are herein directed and ordered to pay the benefits awarded

per the findings of fact and conclusions of law outlined herein.  

Said sums accrued shall be paid in lump sum and without discount.

Maximum statutory attorney’s fees are herein awarded to the claimant’s

attorney, Mr. Thomas W. Mickel, pursuant to Arkansas Code Annotated §11-9-715.

This Award shall bear interest at the legal rate pursuant to Ark. Code Ann.

§11-9-809 until paid.

IT IS SO ORDERED.

S. DALE DOUTHIT
Administrative Law Judge

SDD/jg


