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STATEMENT OF THE CASE

A hearing was conducted December 4, 2009, to determine whether the

claimant sustained a compensable injury within the meaning of the Arkansas

workers’ compensation laws.

A prehearing conference was conducted in this claim on October 7, 2009,

and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations, issues, as well as their respective contentions were

correctly set out in the Prehearing Order.  A copy of the Prehearing Order was

introduced as “Commission’s Exhibit 1.”

It was stipulated that the employee/employer/carrier relationship existed at

all relevant times, including February 12 and 13, 2009; that the claimant earned
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sufficient wages to entitle him to compensation rates of $313.00 per week for

temporary total disability and $215.00 per week for permanent partial disability in

the event his claim was found compensable; and that respondents had controverted

the claim in its entirety for purposes of attorney’s fees.

By agreement of the parties, the primary issue presented for determination

concerned compensability.  If overcome, claimant’s entitlement to associated

benefits must be addressed.

Claimant contended, in summary, that he sustained a compensable injury as

the result of a specific incident on or about February 13, 2009, while he was loading

and/or moving and replacing liquid oxygen tanks; that the respondents should be

held responsible for all medical and related expenses, together with continued,

reasonably necessary medical treatment; that he was entitled to temporary total

disability from the date of the injury and continuing until his return to work during

September, 2009; and that a controverted attorney’s fee should attach to any

benefits awarded.

The respondents contended that the claimant cannot prove that he sustained

a work-related neck injury arising out of and during the course of his employment.

In addition to the claimant, his immediate supervisor, Melissa Barker, was

called as a corroborating witness.   The record is composed solely of the transcript

of the December 4, 2009, hearing containing a volume of medical records

consisting of fifty-three (53) pages which was introduced as “Claimant’s Exhibit A.”
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From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove, by a preponderance of the credible

evidence, that he sustained a cervical injury arising out of and during the

course of his employment with Lincare Holdings, Inc., which resulted from

a specific incident identifiable in time and place of occurrence on February

13, 2009.

4. The claimant has failed to prove, by a preponderance of the evidence, that

his  need for treatment and disability beginning February 18, 2009, was

causally connected to an injury sustained while working for the respondent

herein.

DISCUSSION

The record in this claim is replete with inconsistencies and contradictions.

Further, as will be set out below, the record reflects that the claimant did not
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experience any discomfort and/or symptoms which manifested themselves at the

workplace as the result of any specific incident identifiable in time and place of

occurrence as alleged.  Rather, the record reflects that the claimant first

experienced physical problems while at home.  Between the claimant’s last day of

work on February 13, 2009, and seeking medical treatment on February 18, 2009,

the claimant was engaged in activities outside the workplace which he reported to

medical providers.   The  claimant  did  not  initially  report  a work-related injury.

He candidly admitted that the reason he subsequently concluded that his  injury

might be related to his employment was because he performed heavy lifting at work.

Based upon the record as a whole, it would require sheer speculation and

conjecture to attribute the claimant’s injury to a job-related incident.  Conjecture and

speculation, however plausible, cannot be permitted to supply the place of proof.

Dena Construction Company v. Hearndon, 264 Ark. 791, 575 S.W.2d 155 (1979);

Arkansas Methodist Hospital v. Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993).

The claimant, Douglas Ray Cason, testified in his own behalf.  The claimant

is thirty-nine (39) years old.  He has a high school education.  At the time of the

within hearing, the claimant was employed at United Medical, a/k/a Lincare

Holdings, as a delivery technician.  The employer is an oxygen and medical

equipment supply company.  The claimant has been employed by the respondent

for almost three (3) years.  Prior to the immediate claim, the claimant apparently

sustained a work-related back injury with the employer herein in December, 2008,
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while unloading a tank of liquid oxygen at a patient’s home.  The claimant indicated

that the prior claim was accepted by the employer as a medical only claim and that

he continued working.  He was released approximately two (2) weeks following the

low back injury.  The immediate claim concerns a cervical injury sustained as the

result of a specific incident on February 13, 2009.  The record reflects that the

claimant did not work between February 13, 2009, and August 3, 2009, at which

time he returned to work for the employer herein.  In fact, on cross-examination, the

claimant testified that he first filed a work-related accident report after undergoing

surgery on May 16, 2009.  Based upon the claimant’s testimony, respondents

added a notice defense to the claim.  (Tr.30-33)

Again, the claimant contends that his injury was the result of a work-related

incident on February 13, 2009.  However, the claimant admitted that he did not

experience any symptoms or feel any discomfort while performing his job duties on

said date.  The claimant testified that he first experienced symptoms on Saturday

morning, February 14, 2009, when he woke up during the early morning and felt a

sharp pain down his neck through his chest and down his left arm.  The claimant

reported taking a pain pill left over from his December, 2008, claim while

maintaining that he laid around the rest of the day.  He stated that he continued to

experience pain in his chest and neck.  The claimant was off work until Tuesday,

February 17,  for President’s Day.  During the weekend, the claimant acknowledged

driving a four-wheeler and pulling a trailer while his sons picked up limbs at his
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Mother’s house following a major ice storm.  The claimant asserted that he may

have picked up some twigs while denying lifting any heavy wood.  The claimant first

reported physical problems to his immediate supervisor, Melissa Barker, on

Tuesday, February 17, 2009.  However, the claimant reported having chest pains

while at all times thinking that his problems were  heart  related,  and  admitted  that

he  did not relate his physical problems to any work-related incident.  (Tr.10-15)

The claimant first sought medical treatment at the White River Medical

Center Emergency Room on February 18, 2009.  The history contained under the

triage assessment is set out below:

TIGHTNESS IN CHEST – “IT KEEPS REAL SHARP WHEN I MOVE
AND IT RESTRICTS ME FROM BREATHING” –ONSET 0300 THIS
AM–TINGLING BILAT UE AND LE’S–PAIN OV SHOULDER BLADE–
“I WAS LIFTING ALOT OF WOOD LAST SUNDAY” 2/15/09–....   (CL.
EX. A, P.1)

The aforementioned history is also contained more thoroughly in the

consultation report by Dr. David E. Boike also dated February 18, 2009:

The patient is a 38-year-old gentleman, followed by Dr. Randall Hunt,
who presented to the emergency room complaining of severe chest
pain with movement.

Two days earlier, he had loaded a number of cut logs onto a truck as
he helped his sister clean up her yard, which had a lot of trees down
secondary to the recent ice storm.

He awakened on February 18, 2009 at about 3 a.m. with severe pain
when he would turn his chest a little bit toward the left.  It would come
from the left side of his neck around back to between his scapulae,
and it was very severe with inspiration or with any movement.  He has
been given some analgesics, including Tramadol and a muscle
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relaxant, and the pain is less intense with inspiration or movement
now.

Prior to this injury, he had no tightness or pressure in his chest with
emotion or exertion.  He has had no shortness of breath, no TIA or
stroke.  He works for a medical supply company, lifting oxygen tanks
and delivering them, and has had no difficulty with his job.  (Cl. Ex. A,
p.18) (Emphasis supplied)

The medical records reflect that the claimant’s primary care physician was

Dr. Randall Hunt.  Following extensive conservative treatment, Dr. Hunt referred the

claimant to Dr. Wayne Lai, a neurosurgeon in Little Rock, Arkansas, who

determined that the claimant had significant cervical disc protrusions at C6-7 which

required surgery.  The claimant underwent surgery on May 16, 2009.  As previously

pointed out, the claimant was off work from February 14, 2009, through August 3,

2009.  He has since resumed his regular job duties.

COMPENSABILITY

For the claimant to establish a compensable injury as a result of a specific

incident which is identifiable by time and place of occurrence, the following

requirements of A. C. A. §11-9-102(4)(A)(i)(Repl. 2002), must be established:

1.    Proof by a preponderance of the evidence of an injury arising out of and in the
course of employment;

2.    proof by a preponderance of the evidence that the injury caused internal or
external physical harm to the body which required medical services or resulted in
disability or death;

3.    medical evidence supported by objective medical findings, as defined in A. C.
A. §11-9-102(16), establishing the injury; and,
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4.    proof by a preponderance of the evidence that the injury was caused by a
specific incident and is identifiable by time and place of occurrence.

If the claimant fails to establish, by a preponderance of the evidence, any of the

requirements for establishing the compensability of the injury alleged, he fails to

establish the compensability of the claim, and compensation must be denied.  Mikel

v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

Medical evidence is not ordinarily required to prove causation, but, if medical

opinion is offered on causation, the opinion must be stated within a reasonably

degree of medical certainty.  Wal-Mart Stores, Inc. v. Van Wagner, 335 Ark. 443, 990

S.W.2d 522 (1999);   Freeman v. Con-Agra Frozen Foods, 344 Ark. 296, 40 S.W.3d

760 (2000).  

Admittedly, the claimant’s primary care physician, Dr. Randall Hunt, has opined

that the claimant’s heavy lifting at work either contributed to or added to the claimant’s

cervical neuropathy.  At the same time, Dr. Hunt discussed pre-existing physical

problems, including the prior December, 2008, injury, as well as a complicating prior

surgery to the left shoulder, secondary to a gunshot wound in 1995, resulting in a

nerve graft to the left shoulder.  (Tr.10-11)(Cl. Ex. A, pp.52-53)

Dr. Hunt’s opinion, aforementioned, is overshadowed by the undisputed fact

that the claimant cannot prove that he sustained a cervical injury on February 13,

2009, arising out of and during the course of his employment without resorting to

speculation and conjecture.  
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It is well-settled that claimant has the burden of proving the job-relatedness

of any alleged injury, without the aid of any kind of presumption in his favor.

Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952); Farmer

v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The burden of

proof claimant must meet is preponderance of the evidence.  Voss v. Ward’s

Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law, it was the

duty of the Commission to draw every legitimate inference in favor of the claimant

and to give claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not claimant has

met the burden of proof be weighed impartially, without giving the benefit of the

doubt to either party.  Arkansas Code Annotated §11-9-704(c)(4); Wade v. Mr.

C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark.

App. 196, 737 S.W.2d 663 (1987).  

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find that the claimant has simply failed to prove

that he sustained a compensable injury within the meaning of the Arkansas workers’

compensation laws.

I feel compelled to point out that during the hearing, respondents, for the first

time, raised an affirmative defense concerning lack of notice.  In view of the

foregoing findings and conclusions, this affirmative defense is rendered moot.

However, it must further be noted that although the claimant did not fill out a report
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of accident until following his surgery, the record reflects that he did notify his

employer before the surgery that he thought his cervical problems might be related

to lifting oxygen bottles at the workplace, which, again, he has failed to prove.

In view of the foregoing, the within claim is hereby respectfully denied and

dismissed.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


