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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                      CLAIM NO. GOO4597

BRAD CARTER, EMPLOYEE CLAIMANT

CUSTOM FOOD GROUP, EMPLOYER                            RESPONDENT 

LIBERTY INSURANCE CORPORATION,
INSURANCE CARRIER/TPA                                  RESPONDENT 

OPINION FILED DECEMBER 1, 2010 

A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, 
at Searcy, White County, Arkansas.

The Claimant was represented by The Honorable Whitney James,
Attorney at Law, Little Rock, Arkansas.      

Respondents represented by The Honorable Michael Ryburn, Attorney
at Law, North Little Rock, Arkansas.

                              STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on November 8,

2010, in Searcy, Arkansas.  A prehearing telephone conference was

held in this matter on October 4, 2010.  A Prehearing Order was

entered on that same day.  This Prehearing Order set forth the

stipulations offered by the parties, their contentions, and the

issues to be litigated.

     The following stipulations were submitted by the parties,

either pursuant to the Prehearing Order or at the start of 

the hearing, as the following stipulations are hereby accepted: 

    1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

2.  The employee-employer-insurance carrier relationship
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existed at all relevant times, including May 24, 2010.

3.  The claimant’s compensation rates are $304.00 and

$228.00.

4.  The claimant sustained a compensable injury to his back

on May 24, 2010.

5.  This claim for additional benefits has been controverted

in its entirety.

6.  All issues not litigated herein are reserved under the

Arkansas Workers’ Compensation Act. 

     By agreement of the parties, the issues to be presented at the

hearing were as follows:

1.  Temporary total disability benefits from May 27, 2010, to

a date yet to be determined.

2.  Additional medical treatment, in the form of an MRI.

3.  Controverted attorney’s fee.

     The claimant’s and respondents’ contentions are set 

out in their responses to the Prehearing Questionnaire and are

hereby incorporated herein by reference.  The respondents’ 

additional contentions set forth at the time the hearing are hereby

incorporated herein by reference.               

The documentary evidence submitted in this case consists of

the hearing transcript of November 8, 2010 and the documents

contained therein.           

     During the hearing, the following witnesses testified: the



3

claimant, Jamie Carter, and Robin Pruitt. 

                            DISCUSSION

       At the time of the hearing, the claimant was age 31.  The

claimant worked for the respondent-employer as a route driver,

stocking vending machines at various businesses.  At the time of

his admittedly compensable back injury, he had worked for Custom

Food Group for only some three weeks.  The claimant described his

work as heavy manual labor, which involved lifting, pushing a

dollie and things of that nature.  However, he testified that he

was required to lift only five to 20 pounds at a time.   

     According to the claimant, on May 24, 2010, he sustained an

injury to his back when he bent over to pick up a case of cokes

while inside of the truck at Land O’Frost.  He testified that at

the time of his injury his back snapped and he experienced severe

pain.

     The claimant testified that he reported his injury to 

management and they scheduled him an appointment with Dr. Baker

that day.  According to the claimant, Dr. Baker placed him on light

duty work.  His restrictions were no lifting over 10 pounds and no

repetitive bending.  The claimant admitted to having provided the

respondent-employer with these restrictions.  

     He testified that he returned to work on May 26, 2010.      

However, he maintains that during this period of time, he worked

doing the same job, working with another route driver.  He 
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testified that he was required to do lifting over 10 pounds and

repetitive bending.  According to the claimant, the next day, he

could not hardly get out of bed.  Therefore, he called management

and requested additional medial treatment.  The claimant admitted

to seeing Dr. Baker on May 27, 2010.  At that time, he directed the

claimant to stay off work for five days.  He essentially testified

that he next saw a new doctor because Dr. Baker retired.  According

to the claimant, this doctor took him completely off work.   

     The claimant denied being returned to light-duty work.  He 

stated that his diagnosis was “acute lumbar strain.”  He further

testified that his last doctor’s visit was June 1, 2010.

     Regarding his employment with Custom Food Group, he 

testified:

     Q.    When did you find out that you no longer had a job at 
     Custom Food Group.

A.     Just when – I wasn’t for sure I was terminated until I
heard it from you that they said I was terminated.  I never
got a letter or no one called or nothing.           

     The claimant admitted that as far as he knows, all of his 

medical treatment has been paid for by the insurance company.

However, he denied having received any temporary total disability

benefits as a result of his injury.           

    Upon further questioning, the claimant denied having had any

previous workers’ compensation claim.  He also denied any prior 

prior problems with his back other than minor backaches. 

     He testified that he is in too much pain to work.  According
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to the claimant, he is unable to do things around the house, such

as take out the trash.  The claimant denied having attempted to

lift anything over 10 pounds at home or any place else. 

     On cross examination, the claimant testified that when he

contacted the doctor’s office, they told him his recommendation for

physical therapy had been denied.  He admitted that during the last

five months, he has not been doing anything.  The claimant denied

that he is receiving any unemployment benefits or any kind of

disability.  

      He admitted that medications in the form of painkillers 

and muscle relaxers did help a little bit. According to the

claimant, he continues with lower back pain and shooting pain that

goes in and out.  He denied having sought any medical treatment on

his own.  

      The claimant admitted that when he returned to light-duty 

work, he worked with another driver.  According to the claimant, he

was required to help him do his job and clean the vending machines.

     While working for the respondent-employer, the claimant 

admitted the most he had to lift was 20 pounds, which was a case of

cokes.  He admitted that the crackers and potato chips were the

lighter food items.  The claimant admitted that all they required

him to do was open the vending machines and clean the glass front

of them.

      According to the claimant, he was unable to do this 
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because there was no way he could clean without bending.  He denied

that when management offered him light-duty work, they told him not

to do anything that was beyond those restrictions that the doctor

gave him.  

     He further testified that he did not believe the job that 

they created for him was light-duty.  According to the claimant,

the part about it that was not light-duty, was the lifting and

bending and the full manual labor.  However, upon further

questioning, the claimant could not recall if he had to lift the

cokes.            

     The claimant admitted to having previously worked in 

construction-type work, as he owned his own business.  According to

the claimant, his specialty was flooring.  He denied that he had

plans of moving to Florida to take a job.  However, he did admit

that he was considering going to mechanic engine school there.

     He denied having run into some employees of Custom Foods at

Walmart since his accident.  The claimant did not recall whether he

went to Walmart to buy some antifreeze, windshield washer solvent

and some other bags of automotive products.  

     The claimant testified:

Q. What were you going to do with those products?

A. I'm not sure what products you're talk -- I don't
remember buying any windshield washer fluid or --

Q. Do you have a Ford pickup or did you at that time?  

A. No.  I don't think I did.



7

Q. Did you have a pickup truck?

A. Yes.

Q. What kind of pickup truck?

A. I think it was a Chevy.

Q. A Chevy?  You think?

A. Yes.

Q. You're not sure?

A. No.

Q. You're not sure what kind of vehicle you had in May of
2010?

A. If I think about it for a second.  It was a -- my vehicle
was a Chevy truck.

Q. Okay.  And did you lift these items out of that cart at
Walmart and place them in the back of your Chevy pickup truck?

A. No.  I don't remember doing any of that.

Q. Were you working on cars at that time?

A. No, I was not.

Q. Do you change your own antifreeze and your own windshield
washer fluid and take maintenance on your vehicle?

A. Do I pour windshield washer fluid in the vehicle or do I
do maintenance on it?  I don't understand the question.

Q. Okay.  Did you put that antifreeze in the vehicle that
you bought at Walmart?

A. I don't remember buying antifreeze and I don't remember
     putting any antifreeze in that Chevy truck that I had.

Q. Did you put any in anybody else's vehicle?

A. Not that I can recall.

Q. And what about the windshield washer solvent?
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A. I don't recall that, either.

Q. Have you been going to Walmart since May of 2010?  Do you
still go and shop there?

A. I've been to Walmart with my family, yes.

     He admitted that he is able to drive.  According to the 

claimant, during the day he is unable to do anything.  He maintains

that he is unable to take out the trash, work at a job, as he does

not do much of anything.

     On redirect examination, the claimant testified:

Q. Mr. Carter, were you ever contacted by the insurance
company for any additional medical treatment?

A. No.

Q. Was it your impression that the MRI and physical therapy
had been denied by the insurance company?

A. Yes.

Q. And had you been offered this treatment, would you have
gone to the doctor, gone back and treated?

A. Yes.

     Upon examination by the Commission, the claimant testified 

that he had his own construction business on and off for maybe some

four years or so.  Prior to that, he worked for Union Pacific, as

a conductor.  He worked for them some five years.

     The claimant testified:

Q. Okay.  You said the last time you saw the doctor was on
June 1st, 2010; is that correct?

A. Yes, ma'am.

Q. Okay.  How is it that you have the off-work slip that's
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dated June 17th, 2010?

A. To get the food stamps, my wife had to have a slip from
the doctor which we didn't have, and so I called up there, and
they said for her to come up there and they wrote that slip
and gave it to her.

     On recross examination, the claimant admitted that he did not

see the doctor on June 17th, at which point he (Dr. Pace) issued the

off-work slip.   

     The claimant’s wife, Jamie Carter, testified on behalf of her

husband.  The couple has been married 11 years, they have four

children.  Ms. Carter testified that on the day of the injury, the

claimant could hardly walk.  She also testified that after he

worked light duty, his symptoms were worse than before.

     Mrs. Carter denied that the claimant had any prior back 

problems or treatment.  She testified that he is unable to help out

around the house, as she has to do everything.  According to Mrs.

Carter, the claimant is not able to do anything, not even take out

the trash.

   Robin Pruitt was called as a witness on behalf of the

respondents.  As of the date of the hearing, she was employed by

Custom Food Group.  Ms. Pruitt has worked there some eight years.

She is the office manager for the Searcy branch.  According to Ms.

Pruitt, they are a full-line vending service.  The Searcy branch

covers Searcy, Heber Springs and Batesville.

    She admitted that she is familiar with the claimant.  Ms.

Pruitt testified that the claimant worked for them approximately
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three weeks.  

     Ms. Pruitt testified that the claimant called her on a Tuesday

morning and told her he had bent over and picked up a case of chips

and popped his back.  She specifically denied that the claimant

told her he injured his back lifting a case of cokes.  According to

Ms. Pruitt, a case of chips weighs around five pounds.  

     She admitted to reporting a workers’ compensation claim for

his and sending him to see a doctor.  She testified that they 

placed the claimant on light-duty work.  According to Ms. Pruitt,

the claimant worked with another route driver.  He was required to

stock the snack machines and  clean the windows of the machines.

Ms. Pruitt essentially testified that she specifically told the

claimant he did not have to do any bending or stooping.   

     Ms. Pruitt testified that the claimant yelled at her at the

end of the day after he had performed the light-duty work, and told

her what they had him doing that day was not what the doctor had in

mind when he said light duty.  According to Ms. Pruitt, the 

claimant stated her the doctor had in mind for him to do a sit-

down-behind-the-desk job.  She denied having seen anything from any

doctor saying that the claimant had to have a desk job.  Since this

time, she denied that the claimant ever returned to work. 

      She essentially testified that the claimant’s wife picked up

his check probably three days later, on that Friday around closing

time.  Ms. Pruitt testified that after closing, she went to Walmart
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and saw the claimant there. 

     Specifically, Ms. Pruitt testified:

Q. Okay.  Where were you when you saw him at Walmart?  Were
you in the parking lot or in the store?

A. Yes, sir.  I was parked two spaces down from him.

Q. Okay.  And was it just him and not his family?

A. I did not see anybody but him.

Q. Did he have a grocery cart or a Walmart cart?

A. He had a shopping cart and it was loaded.

Q. What was it loaded with?

A.   There was bags of merchandise, and I don't know what was
in there, but there was a -- antifreeze.  

Q. Okay.  And that's what you specifically saw?

A. Yes, sir, I saw the two or three bottles of antifreeze.

Q. Was anybody else with you that worked at Custom Foods?

A. Yes, sir.

Q. Okay.  

A. We didn't go to Walmart together, but, you know, we were
     parked pretty close together.  

Q. Okay.  And when he got to his vehicle, was he able to
load that basket/cart, whatever it was, into the back of his
pickup truck?

A.   Yes, sir.  He was picking up the cases -- the bottles of
antifreeze two at a time into the bed of his pickup truck.

Q. Did he look like he was having any problem doing that?

A. No, sir.

Q. Have you seen him since that day?
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A. No, sir.

Q. Has he ever come back saying I'm going to try that light
duty job?

A. No, sir.

Q. Has he kept in contact with you at all?

A. No, sir.

    On cross examination, Ms. Pruitt admitted that she did not

accompany the claimant on his routes.  She testified that she was

made aware of what the claimant lifted and the kind of work he was

having to do because the relief driver informed her.  

     She testified:

Q. Is May 24th on a Tuesday?

A. I don't know what date it was specifically.  I know it
was Tuesday because we have a vendor that delivers on Tuesday,
and we had just received that vendor and was in the process of
putting the merchandise away when he called in and said that
he had injured himself.

Q. But you were certain it was a Tuesday morning?

A. Yes, ma'am.

    The documentary evidence of record shows that the claimant

sought treatment from Dr. Robert Baker on May 24, 2010.  

He wrote, in pertinent part:

History of Present Illness: Mr. Carter is a 30 year-old white
male who works in delivery.  He works for Custom Food and
services vending machines, and he was picking up a case of
Cokes.  He kind of bent over, picked up a case of 24 Cokes,
and had acute onset of back pain, mostly in the left lower
back down into his hip area, and he was unable to lift.  This
occurred this morning, so he comes in complaining of low back
pain.  He has not had any problems in the past except just an
occasional minor backache, but not anything serious, he says.
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He has never had any kind of debilitating back injury.  

                              * * *

Impression: Acute lumbar strain.  

Plan: I am going to have him go to light duty.  No lifting 
     over 10 pounds or repetitive bending, if that is available. 
     I have given him some diclofenac 75 mg twice a day with food,
     cyclobenzaprine 5 mg to take up to every 8 hours as a muscle
     relaxant, and hydrocodone/APAP 5/500 to take 1 or 2 every 6-8
     hours for severe pain only.  I have asked him to check back 
     in a week for followup and make sure his back is improving. 
     He will have to see another doctor at that time since I am  
     retiring. 

     The claimant returned to see Dr. Baker on May 27, 2010.  In a

medical note, he reported:

History of Present Illness: Brad is a 30-year-old white male
who we saw on 5/24/10.  He works for Custom Food stocking
vending machines.  We saw him on 5/24/10 with some low back
pain.  He was picking up a case of Cokes, and he had onset of
low back pain, mostly in the left lumbosacral area.  He had
decreased range of motion, decreased flexion, and some mild
muscle spasm associated with that.  The pain was in the left
lumbosacral area and the sacroiliac area as well.  Straight
leg raising was negative, and deep tendon reflexes were 3+.
It did not feel like any significant radicular symptoms.  We
felt as if it was an acute lumbar strain and put him on some
diclofenac 75 mg to take twice a day, cyclobenzaprine 5 mg up
to every 8 hours, and Lortab 5/500 to take p.r.n. for severe
pain.

He now comes in 3 days later stating that he tried to go back
to work as light duty.  We told him he could try to go back to
work as long as he did not lift more than 10 pounds or have
any repetitive bending that would aggravate his pain.  He says
that they had him doing manual labor, lifting, squatting, and
bending for 8 hours yesterday, and his back is worse today.
Even though he did not lift more than 10 pounds, his back is
significantly worse.

Impression: Acute lumbar strain, not any better.  

Plan: I am going to take him off work for 4 or 5 days, give
him a rest, and have him continue the medication.  I have
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asked him to check back on 5/31/10 to another doctor, since I
will be retiring, and have them follow up, and hopefully his
back will be doing better by that time.

 
     On June 1, 2010, the claimant was seen by Dr. Daniel Pace for

follow-up of his back injury.  Dr. Pace reported, in pertinent 

part:

HPI: Mr. Carter is a 30-year-old white male presenting to the
clinic today for followup on his workman’s comp.  He injured
his back on the 24th after lifting a container of Coke
products.  He saw Dr. Baker on the 24th.  He was released to
light duty at work.  He came back on the 27th with
significantly worsening symptoms and he was placed off of work
at that time.  He has been on diclofenac, Lortab, and
Flexeril, which has helped, but he is still having significant
pain and actually is somewhat worse.  It hurts down his left
side, worse with walking and bending, better with sitting.  He
describes it as a pressure sensation with sometimes sharp
shooting pains.  He denies any other issues.  

Past Medical History: Recent back pain.   

ASM & Plan: Mr. Carter is a 30-year-old white male with
persistent lower back pain with muscle strain.  We will
continue with his diclofenac, Flexeril, and hydrocodone.  We
will place off of work for another week, assuming workman’s
comp will approve.  We will refer for physical therapy.  We
will closely monitor.  We will follow up in a week’s time.  If
symptoms persist or worsen, we will consider an MRI, but we
will get physical therapy first and we will closely monitor.

X-rays of the lumbar spine revealed:”No acute fracture, 

displacement, or dislocation.

     On June 17, 2010, Dr. Pace reported in a note that the 

claimant has not been released to return to work.  

                          ADJUDICATION 

A. Medical Treatment 

An employer shall promptly provide for an injured employee
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such medical treatment as may be reasonably necessary in connection

with the injury received by the employee.  Ark. Code Ann. 

§11-9-508(a) (Repl. 2002).  The claimant bears the burden of

proving that she is entitled to additional medical treatment.

Fayetteville School District v. Kunzelman, 93 Ark. App. 160, 217

S.W. 3d 149 (2005).  What constitutes reasonably necessary medical

treatment is a question of fact for the Commission. Wright

Contracting Co. v. Randall, 12 Ark. App. 358, 676 S.W.2d 750

(1984).

    In the present matter, the claimant suffered an admittedly

compensable injury to his back during a lifting event, which has

resulted in ongoing back pain and related symptoms.  The 

respondents accepted the claim as a medical only claim and paid

some medical expenses.  However, it appears that the respondents

subsequently suspended the payment of medical benefits, in the form

of physical therapy treatment and possibly an MRI. 

    Although, the claimant has received some treatment for his

compensable back injury, which has included a medication regimen,

he has consistently complained of continued low back pain and

related symptoms.  Dr. Baker has assessed the claimant with “acute

lumbar strain.”  X-rays taken on June 1, 2010 revealed “No acute

fracture, displacement, or dislocation.”  However, also on June 1,

2010, Dr. Pace recommended that the claimant undergo physical

therapy treatment, with follow-up in a week.  He wrote, “If 

symptoms persist or worsen we will consider an MRI but we will get

physical therapy first and we will closely monitor.”  
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     In light of the persistent nature of the claimant’s symptoms

since the compensable incident, the assessment of an acute strain

injury to his back, the fact that the claimant had no prior back

problems(except, an occasional minor backache) or previous

treatment for his back, based on the recommendation of additional

treatment by his treating physician, and there being no expert

opinions to the contrary, I find that the claimant proved by a

preponderance of the evidence, his entitlement to additional

medical treatment for “his acute lumbar strain.”   

     Hence, respondents are liable for additional treatment for 

the claimant’s compensable back injury, as recommended by his

treating physician, Dr. Pace. 

B. Temporary Total Disability Compensation

     The claimant contends that he is entitled to temporary 

total disability from May 27, 2010 to a date yet to be determined.

   An injured employee who suffers an unscheduled injury is

entitled to temporary total disability compensation during the time

that he or she is within his or her healing period and totally

incapacitated to earn wages. Arkansas State Highway and

Transportation Department v. Breshears, 272 Ark. 244, 613 S.W. 2d

392 (1981). 

    In the present matter, the claimant suffered an admittedly

compensable back injury on May 24, 2010.  On that same day, he

sought medical treatment from the company physician, Dr. Baker.  At

that time, he placed the claimant on light-duty.  The claimant
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worked light-duty work for one day.  He returned to Dr. Baker the

next day, on May 27, 2010, complaining that his symptoms had

worsened.  At time, Dr. Baker took the claimant off work for four

to five days.  On June 1, 2010, Dr. Pace took the claimant off work

for another week.  Based on the forgoing evidence, I find that the

claimant was totally incapacitated to earn wages from May 27, 2010

and continuing through June 8, 2010.

The record demonstrates that the healing period for the

claimant's compensable back injury began on May 24, 2010, and has

continued since this time. Specifically, since his specific

incident injury, the claimant has continued with ongoing related

symptoms, for which Dr. Pace has recommended physical therapy

treatment and possibly an MRI.   

     In sum, the claimant proved by a preponderance of the 

evidence his entitlement to temporary total disability compensation

from May 27, 2010 continuing through June 8, 2010.

     While I realize that Dr. Pace’s office issued an off-work slip

for the claimant on June 17, 2010; however, the evidence

demonstrates that this medical excuse was not based on Dr. Pace’s

physical examination of the claimant.  It appears that this off-

work excuse was issued for the sole purpose of assisting the

claimant’s family in procuring food stamps.

    In addition, although the claimant testified that he is 

unable to work, I do not find this testimony to be credible after

having observed the claimant’s demeanor at the hearing and since
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his testimony is not corroborated by the medicals and given the

fact that the claimant has only been assessed as having an “acute

lumbar strain.”  

C.  Attorney’s Fee 

     The parties stipulated that respondents have controverted this

claim for additional benefits in its entirety.  Therefore, the

claimant’s attorney is entitled to a controverted attorney’s fee on

all indemnity benefits awarded herein to the claimant, pursuant to

Ark. Code Ann. §11-9-715.

             FINDINGS OF FACT AND CONCLUSIONS OF LAW  

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has       
         jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at all
         relevant times, including May 24, 2010.

3.  The claimant’s compensation rates are $304.00 and 
         $208.00 
         

4.  The claimant sustained a compensable injury to his 
         low back.

    5.  This claim for additional benefits has been controverted
         in its entirety.

6.  The claimant proved his entitlement to additional 
         medical treatment as recommended by his treating Dr.
         physician, Dr. Pace.
   
     7.  The claimant proved his entitlement to temporary total
          disability compensation from May 27, 2010 through June 8,
         2010.
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8.  The claimant’s attorney is entitled to a controverted 
         attorney’s fee on the indemnity benefits awarded
         herein, pursuant to  Ark. Code Ann. §11-9-715.     

  9.  All issues not litigated herein are reserved under the 
         Act. 

      
                             AWARD

     Respondents are directed to pay benefits in accordance with

the findings of fact set forth herein this Opinion.  

      All accrued sums shall be paid in lump sum without discount,

and this award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. §11-9-809.  Pursuant to Ark. Code Ann.

§11-9-715, the claimant’s attorney is entitled to a 25% attorney’s

fee on the indemnity benefits awarded herein.  This fee is to be

paid one-half by the insurance carrier and one-half by the

claimant.

      All issues not litigated herein are reserved under the Act.

      IT IS SO ORDERED.

__________________________
CHANDRA HICKS
Administrative Law Judge


