
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F810312

JOETTA BUTCHER CLAIMANT

SELECT MEDICAL CORPORATION RESPONDENT
                                                       
LIBERTY MUTUAL INSURANCE COMPANY,         RESPONDENT
INSURANCE CARRIER

OPINION FILED JULY 26, 2010

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in  Fort
Smith, Sebastian County, Arkansas.

Claimant represented by STEPHEN SHARUM, Attorney, Fort Smith,
Arkansas.

Respondents represented by FARRAH FIELDER, Attorney, Fort Smith,
Arkansas. 

STATEMENT OF THE CASE

A hearing was held in the above styled claim on April 27,

2010, in Fort Smith, Arkansas.

A pre-hearing order was entered in the case on January 26,

2010.  This pre-hearing order set out the stipulations offered by

the parties and outlined the issues to be litigated and resolved at

the present time.  Immediately prior to the commencement of the

hearing, the parties announced that the issue of controversion and

attorney’s fees on temporary total disability benefits had been

resolved. A copy of this pre-hearing order was this amendment made

thereon, was made Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:

1. On October 9, 2008, the relationship of employee-

employer-carrier existed between the parties.
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2. The appropriate weekly compensation benefits are $310.00

for total disability and $233.00 for permanent partial

disability.

3. On October 9, 2008, the claimant sustained a compensable

injury to her lumbar spine.

4. There is no dispute over medical services incurred to

date.

5. There is no dispute over temporary disability benefits

accruing to date.

By agreement of the parties, the issue to be litigated and

resolved at the present time was limited to the following:

1. The claimant’s entitlement to medical services

recommended by Dr. Blankenship to date.

In regard to these issues, the claimant contends:

“The claimant contends that during and within
the scope of her employment, she sustained a
compensable injury on August 9, 2008 while
helping with a patient with the respondent’s
medical care facility by lifting the patient
from a chair to the patient’s bed. The
claimant sustained an immediate pain to the
lumbar spine radiating into the right leg and
lower extremity.

The claimant filed her AR-C claim for benefits
on November 10, 2008. The respondents, by and
through their attorney, failed a response on
December 1, 2008 controverting the claim in
its entirety. On December 10, 2008, the
respondents accepted the claim as compensable,
acknowledged the controversion of the claim
and agreed to pay temporary total disability
benefits to the claimant beginning on October
12, 2008 through December 6, 2008.  The
respondents paid the temporary total
disability benefits based on the rate of
$299.00 per week. The claimant’s attorney
agreed to waive the attorney’s fee on the
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additional temporary total disability benefits
paid but expected to receive the attorney’s
fees going forward beginning on December 7,
2008 to date yet to be determined. The
respondents have failed to pay any attorney’s
fee as they agreed to do. The claimant’s
attorney is making claim for an attorney’s fee
on all temporary total disability benefits
from December 7, 2008 to a date yet to be
determined, including any penalty for the
failure to pay the attorney’s fee in a timely
manner. The claimant was receiving medical
treatment from River Valley Musculoskeletal
Center through April 14, 2009. On April 23,
2009, the respondents requested the claimant
undergo an independent medical exam by their
selected physician, Dr. James Blankenship. The
claimant attendted the IME and continued
follow up medical care with Dr. James
Blankenship as her primary treating physician
as requested by the respondents. The
respondents have delayed and/or refused
medical treatment as required by the primary
treating physician, Dr. James Blankenship.
Several e-mails concerning the medical
treatment and records from the
respondent/insurance carrier, Liberty Mutual
Insurance Company, to Dr. Blankenship
concerning denial of the requested medical
treatment are documentation of this failure of
the respondents to provide prompt and
reasonable medical care. This includes a
denial of August 14, 2009 of a discogram
requested by the treating physician and, again
on December 14, 2009 the respondents have
denied the arthrodesis requested by the
authorized treating physician Dr. James
Blankenship.

The claimant is requesting the Commission to
order authorized medical treatment by Dr.
James Blankenship without further delay and
interference by the respondents. The claimant
requests that temporary total disability
benefits continue and that the respondents pay
the claimant’s attorney’s fee on all temporary
total disability benefits that were
controverted and are due and owing.”
 

In regard to these issues, the respondents contend that the

claimant has received or is still receiving reasonable necessary
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medical evaluation and treatment. The respondents are denying the

surgery recommended by Dr. Blankenship based on the Utilization

Management Peer Review report.

DISCUSSION

   The sole issue, at the present time, is the claimant’s

entitlement to medical services recommended to her for back

difficulties by Dr. James Blankenship. The burden rests upon the

claimant to prove that these medical services are “reasonably

necessary” for her compensable injury.  In order to meet this

burden the claimant must show that the disputed medical services

are necessitated by or connected with her compensable lumbar injury

and are reasonable in light of the potential benefit they offer to

restore the claimant to more near her preinjury state.  

The medical record shows that the claimant was initially seen

for her compensable injury by various general practitioners.

Finally, on October 31, 2008, the claimant underwent an MRI of her

lumbar spine. This test showed mild disc desiccation or dehydration

with a mild disc bulge and central to right paracentral disc

protrusion producing mild right lateral recess stenosis.  All of

these defects involved the L4-5 intervertebral disc.  

After the MRI, a neurosurgical evaluation was recommended and

an appointment was made for the claimant with Dr. Joseph Queeney.

This appointment was scheduled for November 13, 2008. However, the

appointment was scheduled due to the respondents’ refusal to accept

liability for the expense of such an evaluation.  
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Subsequently, the respondents provided the claimant with

treatment for her compensable lumbar injury by Dr. Thomas Cheyne.

Dr. Cheyne is neither a neurosurgeon or orthopaedic surgeon. In

fact, he is not a surgeon at all. Although Dr. Cheyne is associated

with the River Valley Musculoskeletal Clinic, his practice is

limited to conservative care and his speciality is in sports

medicine. Dr. Cheyne provided the claimant with conservative

treatment, including epidural steroid injections, through March of

2009. Due to the lack of success of these conservative treatment

modalities, Dr. Cheyne referred the claimant to Dr. Anthony

Capocelli, a neurosurgeon at the River Valley Musculokeletal

Clinic.  

Dr. Capocelli evaluated the claimant on April 14, 2009. At

that time, he diagnosed the claimant’s difficulties as degenerative

disc disease, minimal disc bulging, and a central to right central

to right paracentral protrusion, all involving the L5-S1 disc. He

also diagnosed the claimant’s right hip difficulties as bursitis

secondary to the claimant’s antalgic gait. In his report of April

14, 2009, Dr. Capocelli mentioned that he did not think the

claimant needed a disc replacement, at that time, but recommended

further conservative treatment and scheduled the claimant for

follow up. 

However, the respondents elected to send the claimant to Dr.

James Blankenship, a neurosurgeon in northwest Arkansas. In his

initial evaluation of May 5, 2009, Dr. Blankenship opined that the

majority of the claimant’s hip problem was like piriformis in
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nature, but related to the claimant’s compensable injury.  He also

opined that although the claimant clearly did have a mild disc

protrusion of the L5-S1 disc, her back symptoms were likely in the

form of a facet injury with segmental instability at the L5-S1

level, resulting in zygapophyseal joint pain.  He recommended

various conservative treatment modalities for these particular

diagnoses, primary in the form of physical therapy and injections

by Dr. James Cannon (a pain management specialist). 

The subsequent records of Dr. Blankenship reflect that the

claimant received no benefit from this recommended conservative

treatment.  Based upon this lack of improvement, Dr. Blankenship

appeared to have changed his opinion of the etiology of the

claimant’s complaints and felt that these complaints must likely be

discogenic in origin and arise from the L4-5 intervertebral disc.

In his report of August 10, 2009, Dr. Blankenship recommends a

discography with an accompanying enhanced CT scan to evaluate this

potential source of the claimant’s complaints.

At that point the respondents refused to provide the

recommended discography, but “offered” to authorize a lumbar MRI,

which Dr. Blankenship did not recommend and clearly believed to be

unnecessary. However, this MRI was performed on October 23, 2009,

“at a facility of the respondents’ choosing” and showed no change

from the previous study. In his report of November 12, 2009, Dr.

Blankenship notes that this MRI did not provide any new

information, compared to what was already known, and in no way

changed his diagnosis or recommendations. He also indicated that,
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in his opinion, a myelography would absolutely of no benefit in

formulating an appropriate treatment program for the claimant.  

In his report of November 12, 2009, Dr. Blankenship states:

“After a lengthy discussion and an understanding
that it does appear that her instability is worse
now than it as in May, I have told her that
although pressure control provocative diskography
might add some confirmation, it is probably not
going to change my overall recommendation. She is
at a point now to where she wants to have this
fixed, and I have told her that I am at the point
that I am 100 percent convinced that the mechanical
instability at L5-S1 that is grossly obvious on her
plain films, worse than it was in May, which is
also grossly evident on our plain films, and
confirmation MRI that shows disk herniation that
surgical intervention is something that would be
inappropriate for her to consider. Simple
diskectomy since she does not have neural
impingement would not be of any benefit.  It would
only lead to an exacerbation of her mechanical
instability. Therefore, I have told her that if she
wants, a consideration of surgical arthrodesis
would be appropriate. After a lengthy discussion
about different treatment options, she does want to
proceed with surgery. I have told with the year’s
history of pain certainly having appropriate and
aggressive active conservative treatment, that a
consideration of surgery would not be unwarranted.”

In a letter to Dr. Blankenship dated December 14, 2009, the

respondents informed Dr. Blankenship that the recommended single

level fusion would not be authorized, based upon their peer review.

This peer review was apparently performed by a Dr. George C.

Lambros, Jr. certified by the American osteopathic Board of

Orthopaedic Surgery. Dr. Lambros is apparently employed or is

contracted to Professional Reviews of Duluth, Georgia. In his

report of December 14, 2009, Dr. Lambros states that in reaching

his opinion he has only considered the case referral form, the

provider treatment note of April 14, 2009,(apparently, the report
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of Dr. Capocelli of that date), the facet joint injection under

fluoroscopy report of July 23, 2009 (apparently the report of Dr.

David Cannon of that date), a note of February 26, 2009 (apparently

an office notation of Dr. Cheyne, the lumbar MRI scan of February

23, 2009, a note from September 12, 2009 (which is not in the

record) and a note from Paul Thuotte, of Senior Management

Disability Management.  In his report, Dr. Lambros describes

various attempts he made to contact Dr. Blankenship.  Those

attempts appear to be at times when it is obvious that it would be

unlikely that Dr. Blankenship or his staff could be reached.

 In his review of the scant information provided to Dr.

Lambros, conceded the x-rays showed segmental instability at the

L5-S1 area.

In his report of December 14, 2009, Dr. Lambros stated:

“I am unable to show medical necessity for the
requested procedure at this time due to like
of adherence to the evidence-based treatment
guidelines. In this particular case, there is
no pathology at all present on the MRI scan.
The physical examination was positive for
Straight Leg Raise bilaterally which does not
correlate at all with the MRI scan. The
provider states that the patient had a lot of
hip pain; however, at the time of the initial
evaluation, the provider had suggested a
positive bursitis of the hip. Plain x-rays,
especially flexion and extension lateral views
were interpreted only by the provider as
showing signs of segmental instability;
however, according to the American Medical
Association’s definition of instability, the
provider’s interpretation does not qualify for
evidence of instability as there need to be at
least 4 mm. of anterior or posterior
displacement of the vertebral body, either
with flexion or extension (previously in his
report, Dr. Lambros had interpreted the x-rays
as showing 3 mm). The Official Disability
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Guidelines also states that in particular,
workers’ comp cases psychological screening
should be performed prior to considering any
fusions. The provider states that indications
for surgery or lumbar instability; however,
this does not appear to be evident in terms of
the diagnostic studies, and according to the
MRI scan, nor according to the plain x-rays in
which the provider only has interpreted.  I
have, therefore, recommended an adverse
determination for the requested procedure.
Three calls over two consecutive days were
made to try to reach the provider (4:26 p.m.,
1:18 p.m., and 5:25 p.m.) and I was unable to;
however, a message was left regarding the
appeals process and the appropriate
disclaimer. Per the answering service
operator, the office had closed early on
12/11/09 at 12:00 noon, therefore, limiting
the amount of time to be able to reach the
provider.”

In this case, there are two contrasting opinions on the

necessity and reasonableness of the single level fusion recommended

by Dr. Blankenship and currently in dispute. One of these opinions

is Dr. Blankenship’s.  The other opinion is that of Dr. George

Lambros.  

Dr. Blankenship is recognized in this area as being a highly

competent neurosurgeon. In fact, the respondents in this case

selected Dr. Blankenship to evaluate and treat this claimant. Dr.

Blankenship is board certified in neurological surgery and has many

years of experience in the diagnosis and treatment of spinal

injuries and conditions.  Dr. Blankenship is the claimant’s primary

treating physician and was recommended by the respondents for this

purpose.  He has actually seen and personally evaluated the

claimant on various occasions over a period of almost one year. He

has had available and reviewed all of the tests performed on the
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claimant and the reports and records of the claimant’s prior

treating physicians.

On the other hand, we have Dr. Lambros. From his signature

line, Dr. Lambros is a doctor of osteopathy and a member of the

American Osteopathic Board of Orthopaedic  Surgeons. I have no

other evidence of his credentials or expertise. Dr. Lambros has

never seen or personally evaluated the claimant. According to his

own report, Dr. Lambros reached his opinion based upon only four

selectively  medical provided reports or records. I would further

note that there is no particular rhyme or reason to the reports

provided for his consideration. He also apparently considered some

note from someone, dated September 12, 2009. As I can find, no such

notes in any of the medical records introduced, I cannot assume

that this was even a medical record.  Dr. Lambros also considered

such things as the case referral form and some type of note from a

senior management disability analyst. 

I have no idea of the effect of this information on his

decision, but I cannot imagine any information that would be

contained therein that would be relevant or even appropriate for

his consideration. In reaching his opinion, he also makes some

misstatements. First of all, he states that there was “no pathology

at all present on the MRI scan”. This is an obvious error. Both of

the lumbar MRIs were interpreted as showing a cental to right

paracentral disc protrusion of the L5-S1 disc. He also takes issue

of the fact that the claimant’s hip pain was previously diagnosed

as bursitis. This diagnosis was not made by Dr. Blankenship, but by
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Dr. Capocelli on his single visit, before the respondents

effectively terminated him as the claimant’s treating physician.

Dr. Lambros also implies that Dr. Blankenship’s observation of

segmental instability of the L5 and S1 vertebra is erroneous,

because the American Medical Association’s definition of

“instability” requires a 4 millimeter instability and Dr. Lambros

only noted what he determined to be a 3 millimeter instability.

Curiously, Dr. Lambros gives considerable consideration to x-rays

or radiographs, which according to his own report he has never

actually seen. Finally, Dr. Lambros bases his opinion that the one

level fusion would not be appropriate on the fact that the claimant

has never undergone psychological screening, which some “official

disability guidelines” states should be performed before

considering a fusion. I have no idea what “official disability

guideline” Dr. Lambros is considering, but there is certainly no

“official” guidelines in this jurisdiction, that required

psychological screening before a fusion can be performed. In fact,

I would not be surprised, that in this jurisdiction, prior

psychological screening is not performed in over 90 percent of the

where the cases of a fusion is carried out.

Without the slightest hesitation, I find that the expert

medical opinion of Dr. Blankenship is entitled to far more weight

and credit than the opinion expressed by Dr Lambros. I am convinced

by the opinions of Dr. Blankenship that the recommended single

level fusion, at the L5-S1 level, is not only necessitated by and

connected with the claimant’s compensable injury, but is also
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reasonable and medically appropriate for the claimant’s compensable

injury. Therefore, this recommended treatment represents reasonably

necessary medical treatment, under Ark. Code Ann. §11-9-508.

Pursuant to the provisions of this subsection, the respondents are

liable for the expense of this treatment, subject to the medical

fee schedule.

I would take this opportunity to note that, in the present

case, the respondents appear to have attempted to micromanage the

claimant’s treatment regimen for her compensable injury. In an

attempt to hold down their liability for medical expenses, the

respondents appear to have in fact potentially increased their

liability by delaying the claimant’s receipt of timely, appropriate

medical treatment. The record shows the respondents have from the

beginning prevented the claimant from receiving a proper evaluation

of the nature and extent of her compensable injury by a qualified

medical specialist. When a neurosurgical evaluation was recommended

and actually arranged in October of 2008, the respondents caused

such an evaluation to be cancelled. Further, the respondents

transferred the claimant’s treatment from the physician that had

recommended such an evaluation to a different physician.  When the

claimant ultimately saw a neurosurgeon five months later, in April

of 2009, the respondents appeared to have become nervous, because

that neurosurgeon did not totally eliminate the possibility of

surgery for the claimant’s compensable injury. At that time the

respondents transferred the claimant’s care to Dr Blankenship. When

Dr. Blankenship indicated the possibility of the necessity of
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surgical intervention and requested a discography to confirm or

eliminate the need for surgical intervention, the respondents

refused to authorize the requested test. When Dr. Blankenship

indicated that surgery was necessary and medically appropriate, the

respondents refused to authorize such surgery. 

The Arkansas Workers’ Compensation Act gives to the

respondents the right to select the claimant’s initial treating

physician. The Act further limits the respondents liability only to

that medical treatment that is reasonably necessary for the

compensable injury. The Act also attempts to control medical costs

by the imposition of the medical fee schedule. However, the Act

also places upon the respondents the duty and obligation to provide

the claimant with all reasonably necessary medical services for the

claimant’s compensable injury.

Clearly, the respondents have the right to investigate the

reasonableness and necessity of any medical treatment recommended

for a compensable injury. However, the respondents need to exercise

this right judiciously and not use this or any of their statutory

rights to obstruct or delay appropriate medical care, denying

medical services on the basis of so-called “peer reviews” such as

the one in the present case.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On October 9, 2008, the relationship of employee-

employer-carrier existed between the parties.
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3. On October 9, 2008, the claimant earned wages

sufficient to entitle her to weekly compensation benefits

of $310.00 for total disability and $233.00 for permanent

partial disability.  

4. On October 9, 2008, the claimant sustained compensable

injury to her lumbar spine.

5. There is no dispute over medical services provided to

date. 

6. There is no dispute over temporary total disability

benefits accruing to date.

7. The medical services recommended to the claimant by

Dr. James Blankenship for her lumbar difficulties in the

form of a discography and accompanying CT scan and a

single level fusion represent reasonably necessary

medical services under Ark. Code Ann. §11-9-508.

Specifically, the claimant has proven by the greater

weight of the credible evidence that these recommended

medical services were necessitated by and are reasonable

for the claimant’s compensable lumbar injury. Pursuant to

the provisions of Ark. Code Ann. §11-9-508, the

respondents are liable for the expenses of these

services, subject to the medical fee schedule.

8. The respondents have controverted the claimant’s

entitlement to the medical services recommended by Dr.

Blankenship.
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9. As no controverted benefits have been awarded to the

claimant, no controverted attorney’s fee can be awarded

to her attorney.

ORDER

The respondents shall be liable for the medical services

recommended for her compensable lumbar injury by Dr. James

Blankenship, including a discogram with accompanying CT scan and a

single level fusion. This liability is subject to the medical fee

schedule.

All benefits awarded, which have heretofore accrued, are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                   
                                  MICHAEL L. ELLIG
                                ADMINISTRATIVE LAW JUDGE
                                         


