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STATEMENT OF THE CASE

A hearing was held in the above styled claim on September 20,

2010, in Springdale, Arkansas.  This was simply the most recent of

a number of hearings in this case that date back to May of 2008. A

number of Opinions and Orders have been previously entered in this

case, and the Commission will take judicial recognition of these

prior Opinions and Orders.

On July 8, 2010, a pre-hearing order was entered in this case

that set out the stipulations offered by the parties and outlined

the issues to be litigated and resolved at the present time.  A

copy of this pre-hearing order was made Commission’s Exhibit No. 1

to the current hearing.
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The following stipulations was offered by the parties and was

hereby accepted:

1. The prior Opinions of the Commission have become final

and are res judicata of all issues raised and addressed

therein.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. The claimant’s entitlement to additional medical

services, as recommended by Dr. Blankenship.

2. The claimant’s entitlement to additional temporary total

disability starting from April 22, 2010 through a date

yet to be determined. 

3. Attorney’s fees.

In regard to these issues, the claimant contends:
  
“That by this Court’s Opinion dated March 5,
2010, the claimant was authorized to receive
additional medical treatment from Dr.
Blankenship. On April 22, 2010, Dr.
Blankenship recommended the claimant receive
surgical treatment for his back injury. Since
that time, all medical treatment by Dr.
Blankenship has been denied. The claimant
contends he is entitled to the medical
treatment recommended by Dr. Blankenship and
it is the only treatment that will allow him
to return work. He currently is unable to work
with his ongoing back problems. Based on this
April 22, 2010, clinic note from Dr.
Blankenship the claimant contends he is
entitled to ongoing TTD benefits as long as
his surgery is denied and he is unable to
pursue treatment that will allow him to heal.”
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In regard to these issues, respondents contend:

“Respondents contend that all appropriate
benefits have been and are continuing to be
paid with regard to this matter. By Opinion
dated March 5, 2010, respondents were ordered
to pay for a discogram recommended by Dr.
Blankenship. The discogram has been performed
and was negative.  Despite the negative
finding, Dr. Blankenship has now recommended
surgery. Respondents request an IME or second
opinion evaluation to address this surgical
recommendation. Claimant’s counsel has
refused. Respondents contend that the
Commission has the authority pursuant to Ark.
Code Ann. §11-9-511 and §11-9-811 to order a
second opinion evaluation in this matter.
Respondents are requesting that be done at
this time. Alternatively, respondents contend
that the surgery is not reasonable and
necessary as related to the compensable
injury.

As for TTD, respondents contend that claimant
has failed to prove entitlement to the same by
Opinion dated March 5, 2010. The issue is now
res judicata, and the medicals do not support
entitlement to TTD.”

 DISCUSSION

I. ADDITIONAL MEDICAL SERVICES

The first issue to be addressed is the claimant’s entitlement

to additional medical services, as recommended by Dr. James

Blankenship. According to the reports of Dr. Blankenship, these

recommended medical services are in the form of injections to the

claimant’s zygapophyseal joints and, more importantly, in a form of

a surgical fusion of the L5 and S1 vertebrae with the use of

various instrumentation. In order to be entitled to these

additional medical services, the claimant must prove that these

services represent “reasonably necessary medical services” for his
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compensable injuries of December 13, 2006, within the meaning of

Ark. Code Ann. §11-9-508.

In order to meet this burden, the claimant must first show

that these medical services are necessitated by or are connected

with a compensable injury sustained in the employment-related

accident of December 13, 2006. Further, the claimant must prove

that these medical services have a reasonable expectation of

reducing the damage and effects that have resulted from his

compensable injury, thereby returning him to more near his

preinjury state.  

Dr. Blankenship, a neurosurgeon, is the claimant’s current

authorized treating physician for his compensable back injury. The

reports and records of Dr. Blankenship indicate that he has seen

and evaluated the claimant on three separate occasions, June 9,

2009, April 5, 2010, and April 22, 2010.  

In his initial report, Dr. Blankenship expressed the opinion

that the claimant’s low back pain was likely “discogenic in

etiology”. Dr. Blankenship noted that the previous MRIs and a

previous myelogram had shown a “disc protrusion” at L5-S1, but that

he saw no evidence of any radicular compression or neural

impingement, on his review of  these various tests. Dr. Blankenship

also noted atrophy and weakness in the claimant’s left quadriceps

and that EMG/NCV testing of the claimant’s left lower extremity

showed mild chronic denervation of the quadriceps muscle.  However,

after his review of all of the testing performed on the claimant,

it is Dr. Blankenship’s opinion that this defect, involving the
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claimant’s left quadricep was not due to any L5 neural involvement.

However, Dr. Blankenship recommended another neurological

evaluation of the claimant’s quadriceps weakness and atrophy by Dr.

Morse and a discogram of the L4-5 and L5-S1 discs.  

The recommended evaluation by Dr. Morse was performed on July

15, 2009. Following his evaluation and repeat electroneurological

testing, Dr. Morse gave the opinion that the claimant‘s atrophy and

weakness in his left quadricep was the result of chronic

denervation of the left quadricep that resulted from the claimant’s

prior left knee surgery and not any spinal defect or injury. Dr.

Morse further opined that this condition had stabilized or reached

maximum medical improvement and would not be benefitted by any

further medical treatment.

The respondents refused to authorize the discogram that had

been recommended by Dr. Blankenship. Thus, this matter became the

subject of the previous hearing on December 7, 2009, and the

previous Opinion of March 5, 2010. In this Opinion, the recommended

discogram was determined to be a “reasonably necessary” medical

services, under Ark. Code Ann. §11-9-508. Following this Opinion,

the claimant returned to Dr Blankenship and the recommended

discogram was performed by Dr. Blankenship on April 5, 2010.

In his report of that date, Dr. Blankenship indicated that the

claimant experienced no reproduction of his symptoms or back pain

upon testing of either the L4-5 or L5-S1 discs.  He opined that the

results of this testing were not consistent with a “discogenic

etiology” for the claimant’s symptoms of lower back pain.
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The claimant last saw Dr. Blankenship, on April 22, 2010.  In

his report of that date, Dr. Blankenship again noted that the

claimant’s discogram did not reproduce his symptoms of back pain.

However, he noted that the accompanying enhanced CT scan did reveal

the presence of a “Grade IV annular disruption” (i.e. internal

tearing of the annulus) of the L5-S1 disc.  Dr. Blankenship also

noted that a repeat MRI again showed the posterior disc protrusion

at L5-S1, with some lateral recess stenosis and mild facet

arthropathy at the L3-4 and L4-5 levels. However, Dr. Blankenship

conceded that none of these tests showed any significant spinal

cord or neural impingement.  In this report, Dr. Blankenship agreed

with Dr. Morse that the claimant’s left quadricep defects were not

due to any injury or condition involving the claimant’s back, but

were rather attributable to the effects of his previous left knee

surgery. At the time of this visit, Dr. Blankenship also performed

a series of lumbar x-rays, which he interpreted as showing anterior

traction spur formation and posterior spondylosis at L5-S1. More

importantly, he interpreted these x-rays as also showing one

millimeter of anterolisthesis and anterior “splaying” of the

vertebrae at the L5-S1 level, which was indicative of segmental

instability at this level. Dr. Blankenship also observed that the

claimant’s pain complaints were isolated to this L5-S1 area. Thus,

on the basis of all this information, Dr. Blankenship concluded

that the claimant’s back pain was not due to a chemical response

from the actual tearing of the annular fibers of the L5-S1 disc,

but was still the result of the L5-S1 disc disruption and resulting
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segmental instability.  Dr. Blankenship also opined that a surgical

fusion of the L5 and S1 vertebrae was medically appropriate and

offered a substantial chance of providing the claimant with a

significant reduction in his chronic pain symptoms.

The medical record shows that various other physicians have

expressed opinions on the reasonableness and necessity of a

surgical fusion that are contrary to that stated by Dr.

Blankenship. These physicians include Dr. Allen Fielding, Dr.

Rodney Routsong, Dr. J. Michael Calhoun, and Dr. Wayne Bruffett.

All of these physicians appear to be specialists in the area of

medicine associated with the evaluation and treatment of spinal

injuries and conditions.

In his report of June 22, 2007, Dr. Fielding stated that he

had reviewed the various tests that had been performed on the

claimant through that date and the records of Dr. Routsong that had

been authored through that date.  Dr. Fielding also performed a

clinical examination of the claimant.  It was his opinion that the

MRI, which had been performed on the claimant on December 13, 2006,

was “virtually identical“ to a lumbar MRI that had been performed

on the claimant on November 11, 2005, approximately a year prior to

the accident giving rise to this claim. Dr. Fielding stated that he

did not detect any evidence of a structural injury to the

claimant’s lumbar spine in the employment-related accident of

December 13, 2006, and he further opined that the claimant did not

require any more medical treatment or additional follow up.  
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Dr. Routsong was the claimant’s initial treating physician for

the compensable back injury of December 13, 2006. His reports and

records reveal that he saw and evaluated the claimant on numerous

occasions over an approximate two-year period.  During this time,

extensive testing was performed on the claimant’s lumbar spine at

the request of Dr. Routsong. These tests included x-rays, MRI

studies, electroneurological studies (EMG/NCV), a lumbar myelogram,

and an accompanying enhanced CT scan. In his report of February 17,

2009, Dr. Routsong stated:

“We have again discussed the nature of his
problems using models. He continues to have
ongoing significant pain. Treatment
alternatives were also discussed again. I do
not recommend surgical fusion or intervention
as this will not be effective for the
patient.”

Dr. Routsong recommended continued oral medication and a lumbar

support for the claimant’s chronic pain complaints and referred the

claimant to Dr. Ennis, a chronic pain management specialist. In his

final report of June 1, 2009, Dr. Routsong expressed the opinion

that the claimant had reached the point of maximum medical

improvement and had “medically plateaued”.  However, he also stated

that the claimant would require some continuing medical care for

his chronic pain complaints, specifically oral medications,

physical therapy, and periodic injections.

Dr. Calhoun has not treated or even personally evaluated the

claimant.  Rather, he has only reviewed “the file” on the claimant,

which was provided him by the respondents and apparently contained

some of the claimant’s previous records and reports. In his report
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of October 14, 2009, Dr. Calhoun stated that he “essentially agreed

with Dr. Routsong” and that it was his opinion that the claimant

required only continuing conservative treatment measures for his

chronic pain. Dr. Calhoun expressed the opinion that the

discography recommended by Dr. Blankenship was unnecessary and that

such testing would simply show the same defect at L5-S1 that had

been shown on the discogram of December 14, 2005, which predated

and was therefore unrelated to the claimant’s injury. For the

reasons stated in the previous Opinion, I disagreed with this

latter conclusion by Dr. Calhoun. Dr. Calhoun also stated that he

would not recommended any type of surgical intervention, including

a spinal fusion. 

As with Dr. Fielding, Dr. Bruffett has not treated the

claimant and has only evaluated him personally only one time on

August 16, 2010. At that time, Dr. Bruffett also had a series of

lumbar x-rays performed on the claimant and apparently reviewed at

least some of the claimant’s prior medical records. Dr. Bruffett

expressed the opinion that the claimant’s previous MRI scan,

discogram, and post discogram CT showed only degenerative disc

disease which was the most severe at the L5-S1 level. Although he

noted that these tests also showed disc bulging at this level, it

was his opinion that there was no evidence of “marked disc

herniation or nerve root impingement” at this level. Dr. Bruffett

interpreted the x-rays, which he had taken as showing only disc

degeneration and facet arthritis, but no evidence of any vertebral

instability, abnormal translation, or abnormal angulation at the
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L5-S1 level. Dr. Bruffett opined that the claimant was merely

experiencing the effects of degenerative disc disease of the lumbar

spine. He disputed Dr. Blankenship’s opinion that the claimant

exhibited lumbar “instability” at the L5-S1 level. It was his

opinion that any corrective surgery would not be a “reasonable”

solution to the claimant’s chronic back pain. Dr. Bruffett,

apparently gratuitously, volunteered that he did not feel that the

claimant had sustained an injury that would result any degree of

permanent impairment. 

At this point, it must be noted that the medical record also

shows that the claimant had experienced significant chronic low

back pain, as well as pain into his hip or buttock, prior to his

accident on December 13, 2006.  These symptoms were sufficient to

cause the claimant to seek treatment for these complaints at the

Eastern Oklahoma Orthopaedic Center in November of 2004.  X-rays of

the lumbar spine, which were taken at that time, were interpreted

as showing degenerative changes of the claimant’s lumbar spine and

an MRI of the lumbar spine was interpreted as showing minimal

spondylitic changes of the end plates of the lumbar vertebrae and

minimal broad annular bulging of the L5-S1 discs.  

The claimant’s primary treating physician for this episode of

difficulties was a Dr. R. Tyler Boone of the Eastern Oklahoma

Orthopaedic Center. In his report of December 13, 2004, Dr. Boone

recorded  complaints, which were essentially the same as the

complaints that the claimant has made since his employment-related

accident on December 13, 2006. The results of Dr. Boone’s initial
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physical examination of the claimant’s low back were also similar

to the results of the various physical examinations that have been

performed subsequent to the claimant’s compensable lumbar injury on

December 13, 2006. Dr. Boone opined that the claimant’s prior back

difficulties in 2004, were the result of damage or defects

involving the vertebral facets, primarily at the L5-S1 level. The

treatment prescribed by Dr. Boone was in the form of facet

injections.

The medical record then becomes silent in regard to any back

difficulties until the claimant again sought treatment for low back

pain with accompanying hip difficulties in November of 2005.

Another lumbar MRI was performed on November 11, 2005. This study

was interpreted as showing moderate facet arthropathy at L5-S1 and

L4-5.  The claimant was referred for evaluation and  treatment to

Dr. Kyle Mangels, a back specialist in Tulsa, Oklahoma.

 The claimant was initially seen by Dr. Mangels on November

29, 2005.  At that time, Dr. Mangels recorded complaints of axial

low back pain with hip pain,  right greater than left.  Again,

these are essentially the same symptoms that the claimant has

exhibited since his compensable injury of December 13, 2006. Dr.

Mangels further recorded a history that these symptoms had been

present for two to three years prior to November of 2005, but were

worsening. Dr. Mangels also reviewed the November 11, 2005 MRI, and

interpreted this study as showing not only mild degenerative disc

disease at L4-5 and  L5-S1, but also a minimal disc protrusion at

L5-S1 disc and a possible annular tear at L4-5. To confirm these
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findings,  Dr. Mangels ordered a lumbar discogram of the L4-5 and

L5-S1 discs. 

This recommended discogram was performed on December 14, 2005

at the Tulsa Spine & Specialty Hospital by a Dr. Andrew Revelis. In

a report that was made during this procedure, Dr. Revelis recorded

that testing of the L4-5 disc failed to reproduce any of the

claimant’s back pain or other symptoms, but that testing of the L5-

S1 disc did result in a reproduction of the claimant’s low back

pain and other symptoms. Dr. Revelis further noted that the disc

morphology for the L4-5 disc was normal, but made no such note in

regard to the L5-S1 disc. However, in his subsequent follow up

report, Dr. Revelis stated that the discogram had showed normal

retention of the contrast material within the nucleus of the L4-5

disc with no extravasation of the contrast material into the

posterior pariannular space, but also showed annular tearing of the

L5-S1 disc with extravasation of contrast circumferentially into

the annulus of the disc.  

Curiously, an interpretation of these studies by a Dr. Matthew

Powers of the Tulsa Spine & Speciality Hospital was essentially the

opposite of that by Dr. Revelis. Dr. Powers stated that this study

shows complete disruption of the annulus with a spill of contrast

material through the posterior annular margin at L4-5 and only an

intranuclear injection “without evidence” of radicular tear of the

L5-S1 disc.  However, it appears from a subsequent report of Dr

Mangels that his review of this study confirmed the interpretation
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made by Dr. Revelis.  Thus, the report of Dr. Powers was in error,

which likely resulted from a clerical mistake in dictation.

In his subsequent follow up report of December 20, 2005, Dr.

Mangels stated that the lumbar discogram and accompanying post

discogram CT scan were normal at the L4-5 level with a normal

nucleogram and no reproduction of pain, but that these studies were

abnormal at L5-S1 level, with both severe annular disruption of the

disc and accompanying reproduction of the claimant’s pain

complaints. Dr. Mangels concluded from these findings that the

claimant was an “excellent candidate” for a posterior lumbar fusion

of L5-S1. He further opined that the claimant had a 70 percent

chance of being made significantly better by this procedure, if not

entirely pain free. He further indicated that the claimant wished

to proceed with the recommended surgery. However, for some reason,

this corrective surgery was never performed.

After consideration of all the evidence presented, it is my

opinion that the claimant has failed to prove by the greater weight

of the credible evidence that the additional medical services

recommended by Dr. Blankenship, which consist of a surgical fusion

of the L5 and S1 vertebrae, represents “reasonably necessary

medical services”, under Ark. Code Ann. §11-9-508. First, it is my

opinion that the greater weight of the credible evidence fails to

show that these recommended medical services were necessitated by

or connected with the claimant’s compensable lumbar injury of

December 13, 2006. Secondly, it is my opinion that the greater

weight of the credible evidence fails to show that the recommended
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medical services have a reasonable expectation of reducing the

claimant’s back difficulties and returning the claimant to more

near his preinjury state.

The medical evidence shows that the claimant had significant

damage to his L5-S1 disc, which was in the form of an annular tear,

long before his employment-related accident and injury. The

testing performed on this disc by Dr. Blankenship (i.e. the

discogram with an accompanying CT scan), does not appear to show

any additional damage or significant change in the condition of

this disc from the discogram and CT scan that was performed in

2005.  The only real variation in the results of these two series

of tests is that the discogram in 2005, reproduced the claimant’s

back symptoms and the 2010 discogram did not, which would logically

be interpreted as showing an improvement or at least a

stabilization of the disc.  The fact that the 2010 discogram did

not reproduce the claimant’s symptoms would also be strong evidence

that this internal structural damage of the L5-S1 disc was not the

cause or etiology of the claimant’s current complaints and would

not logically constitute the basis for any corrective surgery to

this area.  

It appears from the April 22, 2010 report of Dr. Blankenship

that he is now basing his recommendation of a fusion of the L5 and

S1 vertebrae on the presence of segmental instability or

spondylolisthesis of the L5 and S1 vertebrae, which he only noted

on x-rays that were taken on April 22, 2010. Numerous previous x-

rays were taken of this area of the claimant’s lumbar spine,
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including flexion and extension x-rays such as those taken by Dr.

Blankenship on April 22, 2010. Although these x-rays were

interpreted as showing degenerative arthritic changes of the facets

of various lumbar vertebra (i.e. facet arthropathy or spondylosis),

there is no indication of any segmental instability or

spondylolisthesis, particularly at the L5-S1 level. At no point

between the time of the claimant’s injury and his evaluation by Dr.

Blankenship on April 22, 2010, has any physician (including Dr.

Blankenship) diagnosed the claimant as experiencing a segmental

instability or spondylolisthesis at L5-S1 or attributed his

symptoms and complaints to such a defect. Further, flexion and

extension x-rays of the claimant’s lumbar spine, which were taken

by Dr. Bruffett on August 16, 2010, were interpreted as showing no

segmental instability or spondylolisthesis of the L5 and S1

vertebrae.

Even if such a defect is present, there is no evidence that it

is causally related to the compensable injury of December 13, 2006,

rather than merely the result of a natural progression of the

claimant’s longstanding degenerative condition with his vertebral

facets.  I would also again note the striking similarity between

the claimant’s subjective complaints in 2005 and those he has

voiced since his injury on December 13, 2006.

I simply find that the opinions on the reasonableness and

necessity of surgical intervention, particularly a fusion in the

form of the L5 and S1 vertebrae, that have been expressed by Dr.

Bruffett, Dr. Calhoun, Dr. Routsong, and Dr. Fielding are more in
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accord with the other evidence presented. Thus, I have given  these

opinions more weight and credit than the opinion of Dr.

Blankenship.

II. ADDITIONAL TEMPORARY TOTAL DISABILITY BENEFITS

The final issue concerns the claimant’s entitlement to

additional temporary total disability benefits for the period of

April 22, 2010 through a date yet to be determined. Again, the

burden rests upon the claimant to prove his entitlement to such

benefits.  In order to meet this burden, the claimant must show by

the greater weight of the credible evidence that he has continued

within his healing period from the effects of one or more of the

various injuries he sustained in the employment-related accident of

December 13, 2006, and has also continued to be rendered totally

disabled from regular gainful employment by such injuries. 

Obviously, the question of whether the claimant continued

within his healing period, after April 22, 2010, hinges on his

healing period from the effects of his compensable lumbar injury.

The healing periods from the various other injuries sustained by

the claimant in the employment-related accident of December 13,

2006, had all clearly ended by April  22, 2010.  

Ark. Code Ann. §11-9-102(12) defines the healing period as the

period for healing of the actual physical injury or damage

resulting from the employment-related accident. The Appellate

Courts have determined that the healing period continues until the

actual physical injury or  damage caused by the compensable injury

has resolved or at least stabilized, at a level where nothing
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further in the way of time or medical treatment offers a reasonable

expectation of improvement. The mere continuation of chronic

symptoms, even though such symptoms may require medical services,

is not sufficient, in and of itself, to extend the healing period.

In the present case, Dr. Routsong, the claimant’s initial

treating physician for his compensable lumbar injury of December

13, 2006, opined that the claimant had reached maximum medical

improvement from his compensable back injury prior to April 22,

2010, but would indefinitely require various oral medications and

periodic physical therapy and injection to control his chronic pain

complaints.  Dr. Calhoun agreed with Dr. Routsong that the claimant

had achieved maximum medical improvement from his December 13, 2006

compensable low back injury prior to April 22, 2010. Dr. Calhoun

further opined that any further aggressive medical treatment, such

as surgery, did not offer a reasonable expectation of improving the

claimant’s underlying medical condition, but again agreed with Dr.

Routsong that the claimant would require some continuing medical

services to manage his chronic pain symptoms. Dr. Bruffett has

expressed a similar opinion.

In the previous Opinion of March 5, 2010, the claimant’s

request for additional temporary total disability benefits was

denied. The basis for this denial was the claimant’s failure to

prove that he had continued within his healing period from the

effects of his compensable injuries, including his compensable back

injury, after June 1, 2009. The greater weight of the evidence,

which was presented, at that time, supported the conclusion that
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the actual physical damage or injury to the claimant’s lumbar spine

from the employment-related accident of December 13, 2006, had

resolved or at least stabilized, at a level where nothing further

in the way of medical treatment offered a reasonable expectation of

improvement, by June 1, 2009. This Opinion has become final.

However, this would not, in and of itself, prevent the claimant

from once again becoming entitled temporary total disability

benefits.  However, the claimant must prove that he had re-entered

his healing period, by showing that further medical treatment now

offers a reasonable expectation of improving the actual physical

injury or damage that he sustained to his lumbar spine in the

December 13, 2006 employment-related accident.

The only evidence presented by the claimant, at this time,  to

show that he re-entered or has continued within his healing period

from the effects of his compensable lumbar injury on and after

April 22, 2010, is Dr. Blankenship’s opinion that surgical

intervention, in the form of a fusion of the L5 and S1 vertebrae,

is appropriate and has a reasonable expectation of reducing or

stabilizing the actual physical damage that the claimant is

experiencing to his lumbar spine.  As I have found that these

recommended  medical services are not “reasonably necessary” for

the claimant’s compensable lumbar injury of December 13, 2006,

these medical services would not form the basis for concluding that

the claimant now continues within his healing period from his

compensable lumbar injury.
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I would note that the only reasonably necessary medical

services, which have been shown by the greater weight of the

credible evidence to be reasonably necessary for the claimant’s

compensable lumbar injury, are directed only toward the treatment

or management of the claimant’s chronic lumbar symptoms, rather

than the underlying physical injury or damage causing these

symptoms. As such, these medical services would also be

insufficient to support a finding that the claimant now continues

within his healing period from the effects of his compensable

lumbar injury.

After consideration of all the evidence presented, it is my

opinion that the claimant has again failed to prove that his

healing period from the compensable lumbar injury of December 13,

2006 continued from April 22, 2010 through a date to be determined.

The claimant’s failure to prove this fact prevents his entitlement

to the additional temporary total disability benefits he now seeks.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation

Commission has jurisdiction of this

claim.

2. On December 13, 2006, the relationship of

employee-employer-carrier existed between

the parties.

3. On December 13, 2006, the claimant earned

wages sufficient to entitle him to weekly

compensation benefits of $488.00 for
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total disability and $366.00 for

permanent partial disability.

4. On December 13, 2006, the claimant

sustained compensable injuries to his

left shoulder, left knee, and low back. 

5. The claimant has failed to prove that the

medical services recommended for his low

back difficulties by Dr. James

Blankenship, specifically a surgical

fusion of the L5 and S1 vertebrae,

represents reasonably necessary medical

services for his compensable lumbar

injury, under Ark. Code Ann. §11-9-508.

The claimant has failed to prove by the

greater weight of the credible evidence

that such recommended medical services

are necessitated by or connected with the

compensable lumbar injury and have a

reasonable expectation of reducing the

effects of this compensable injury, so as

to return the claimant to more near his

preinjury state. 

6. The claimant has failed to prove by the

greater weight of the credible evidence

that he is entitled to additional

temporary total disability benefits from
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April 22, 2010 through a date yet to be

determined. The claimant has failed to

prove by the greater weight of the

credible evidence, particularly the

medical evidence, that he continued

within his healing period from the

effects of any of his compensable

injuries from the employment-related

accident of December 13, 2006, including

his compensable lumbar injury.

7. The respondents have controverted the

claimant’s entitlement to the surgical

intervention recommended by Dr.

Blankenship and his entitlement to any

additional temporary total disability

benefits.

ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss the present claim for

additional medical services, in the form of the surgical fusion

recommended by Dr. Blankenship and the present claim for additional

temporary total disability benefits from April 22, 2010 through a

date yet to be determined.
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The respondents remain liable for all other appropriate

benefits provided by the Act for the claimant’s various compensable

injuries of December 13, 2006. 

IT IS SO ORDERED.   

                                                         
                            MICHAEL L. ELLIG
                    ADMINISTRATIVE LAW JUDGE
                                         


