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STATEMENT OF THE CASE

A hearing was held on December 7, 2009, in Springdale,

Arkansas.

     A pre-hearing conference was previously held in this claim,

and as a result thereof, a pre-hearing order was entered in the

claim on November 10, 2009.  This pre-hearing order set forth the

stipulations offered by the parties, the issues to be litigated and

resolved at the present time, and the respective parties

contentions in regard thereto.  A copy of this pre-hearing order

was made Commission’s Exhibit No. 1 at the hearing.

The following stipulation was offered by the parties and is

hereby accepted:

1.  The prior Opinion of August 13, 2009, has become final and

is res judicata of all issues raised and addressed therein.
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By agreement of the parties, the issues to be litigated and

resolved at the present time are limited to the following:

1. The claimant’s entitlement to additional medical

services, as recommended by Dr. Blankenship.

2. The claimant’s entitlement to additional temporary total

disability from June 2, 2009 through a date yet to be

determined. (Although the respondents actually paid

temporary total disability benefits through July 3, 2009,

the respondents now deny that the claimant was entitled

to these benefits, after June 1, 2009).

3. Attorney’s fees.

In regard to these issues, the claimant contends:

“That the parties agreed to change physicians
from Dr. Routsong to Dr. Blankenship based
upon the numerous inconsistent medical reports
received from Dr. Routsong. Dr. Blankenship
has requested a discogram to further treat the
claimant which treatment has been denied.
Attached hereto is a letter dated July 28,
2009 (attached to pre-hearing questionnaire)
from CompChoice stating they refuse to
authorize any further medical treatment. They
further direct Dr. Blankenship to only provide
conservative care in spite of Dr.
Blankenship’s recommendation for a discogram
to determine the proper treatment as opposed
to directing conservative treatment. Further,
Dan Burton should be entitled to ongoing
temporary total disability payments as long as
his treating physician’s recommendation for
treatment is denied.”

In regard to these issues, the respondents contend:

“Respondents contend that all appropriate
benefits have been and are continuing to be
paid with regard to this matter. Dr. Rodney
Routsong, claimant’s primary treating
physician, has indicated that claimant reached
MMI as of 6/1/09. Respondents have not denied
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medical treatment but are contending that the
discogram recommended by Dr. Blankenship is
not reasonable and necessary.  Finally,
respondents have requested clarification on
whether or not a rating would be assigned
pursuant to the AMA Guidelines, 4th Edition,
for claimant’s lower back injury.”

 DISCUSSION

I. ADDITIONAL TEMPORARY TOTAL DISABILITY BENEFITS FROM JUNE 2,
2009, THROUGH A DATE YET TO BE DETERMINED

The first issue to be addressed concerns the claimant’s

entitlement to additional temporary total disability benefits.  The

burden rests upon the claimant to prove his entitlement to

continuing temporary total disability.

In order to be entitled to the benefits he now seeks, the

claimant must first prove that he is continued within his healing

period from the effects of one or more of his various compensable

injuries.  These consist of injuries to both “scheduled” and

“unscheduled” portions of the claimant’s body. 

 The duration of the healing period is a medical question,

which must be resolved on the basis of the greater weight of the

medical evidence presented.  A claimant’s healing period continues

until they have achieved the maximum benefit of time and medical

treatment in the actual healing of the physical damage caused by

the compensable injury.  Once this underlying damage has resolved

or at least stabilized, at a level where nothing further in way of

medical treatment offers a reasonable expectation of improvement,

then the healing period has ended.

The claimant was apparently treated for his compensable knee

and shoulder injuries by Dr. Christopher Dougherty.  This treatment
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included surgical repairs to both the claimant’s knee and shoulder.

  In his report of July 5, 2007, Dr. Dougherty stated that it

was his opinion that the claimant has reached maximum medical

improvement from his compensable knee and shoulder injuries and

should have reached this stage by six months following his

surgeries.  In this report he also assessed a permanent physical

impairment for the compensable knee and shoulder injuries.

However, he stated that the claimant would benefit from an

additional procedure on his shoulder to relieve adhesive capsulitis

that had developed since his prior surgery.

 It is impossible to determine from the evidence presented

whether this recommended additional procedure was actually

provided.  However, it is likely that this treatment was provided.

In a  subsequent report of August 1, 2007, Dr. Dougherty again

expressed the opinion that the claimant has achieved maximum

medical improvement from his compensable shoulder injury.

After consideration of the medical evidence presented, I find

that the claimant has failed to prove that he continued within his

healing period from the effects of his compensable knee and

shoulder injuries, after July 1, 2008.  Thus, the claimant would

not be entitled to temporary total disability benefits after this

date, based upon the compensable knee and shoulder injuries.

The medical record shows that on June 22, 2007, the claimant

was evaluated for his compensable low back injury, at the

respondent’s direction, by Dr. Allen Fielding.  At that time, the

claimant had and/or was under treatment for his compensable back
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injury by Dr. Rodney Routsong, a neurosurgeon.  Dr. Fielding

expressed the opinion that the claimant did not sustain any

“structural injury” to his lumbar spine in the employment-related

accident of December 13, 2006.  Dr. Fielding further opined that

the claimant did not require any further treatment or followup for

his lumbar spine.

However, the medical record reveals that the claimant

continued under active treatment for his compensable lumbar injury

by  Dr. Routsong through February 17, 2009.  At that time, Dr.

Routsong authored a report in which he stated the opinion that the

claimant would not benefit from surgery or any aggressive treatment

modalities for his lumbar difficulties and referred the claimant to

a Dr. Ennis for chronic pain management.  He also indicated, in

this report, that the claimant should return for a followup visit

in six weeks.  However, a report by Dr. Routsong, dated May 6,

2009, indicated that the claimant did not keep this scheduled

followup visit.

  In a final report, dated June 1, 2009, Dr. Routsong opined

that the claimant had achieved maximum medical improvement and that

his condition had plateaued.  Dr. Routsong did state that the

claimant would likely indefinitely require periodic monitoring and

care of his chronic symptoms, in the form of oral pain medication,

physical therapy, and occasional injections.

On June 9, 2009, the claimant was seen by Dr. James

Blankenship, a neurosurgeon, at the respondents’ request.  In his

report of that date, Dr. Blankenship expressed the opinion that the
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use of a dorsal column stimulator or morphine pump would not be a

reasonable treatment modality and would not provide any benefit for

the claimant’s continuing lumbar difficulties.  He further opined

that before any type of corrective surgery could even be

considered, the claimant would need to  undergo a more thorough

neurological evaluation into the etiology of his quadriceps

weakness and atrophy.  If this neurological evaluation failed to

reveal any “other ongoing myofacial problem”, any type of

corrective surgery should still not be considered, until after

another discogram had been performed.  Clearly, Dr. Blankenship

was, at that time, not recommending or advocating any active

medical treatment of the claimant’s compensable lumbar injury,

specifically, surgical intervention.

The medical record shows that the claimant underwent the

recommended neurological evaluation by Dr. Michael Morse on July

15, 2009.  After this evaluation, Dr. Morse disagreed with Dr.

Blankenship’s conclusion that the claimant’s quadricep weakness and

atrophy were likely “discogenic in origin.”  Rather, it is Dr.

Morse’s opinion that these observed defects were the result of the

corrective surgery on the claimant’s left knee.  He further opined

that the claimant has achieved the maximum benefit of medical

treatment, in regard to these defects and needed no further

evaluation or treatment for these abnormalities.

Once the claimant had undergone the evaluation by Dr. Morse,

as recommended by Dr. Blankenship, the respondents apparently

refused to authorize the claimant to return to Dr. Blankenship.
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Instead, the respondents had a Dr. J. Michael Calhoun, apparently

also a neurosurgeon, review various records that they provided him

and give his opinion on a number of issues.  In a report dated

October 14, 2009, Dr. Calhoun stated that he “essentially agreed”

with the opinions expressed by Dr. Routsong.  He stated that the

only medical services the claimant might reasonably require were of

a conservative nature and would be in the form of a chronic pain

management program.  He also expressed the opinion that the

claimant has reached maximal medical improvement with regard to his

back injury.

The claimant testified that he has continued to experience

difficulties with his compensable injuries, particularly his low

back.  He stated that since the respondents had ceased providing

him with any medical services for his back injury, particularly the

previous prescribed oral medications, his back pain had worsened

and his muscle spasms had increased.  However, his difficulties

were apparently not sufficiently severe to cause him to seek

medical services by other means.

In summary, it is the opinion of Dr. Routsong, the claimant’s

primary treating physician for his back and radicular difficulties,

that the claimant’s healing period had ended by June 1, 2009.  It

is the opinion of Dr. Morse, a highly competent neurologist, that

by July 15, 2009, the claimant had reached maximum medical

improvement and required no further treatment for any neurological

difficulties involving his lower extremities.  It was the opinion

of Dr. Calhoun, a neurosurgeon, that the claimant had reached the
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maximum benefit of time and medical treatment for his lower back or

lumbar difficulties by June 1, 2009.  Although Dr. Blankenship did

not eliminate the possibility that further medical treatment, in

the form of lumbar surgery, might potentially benefit the claimant,

it is clear that he did not actually recommend such treatment, at

that present time. I recognize that a number of the medical experts

have expressed the opinion that the claimant may indefinitely

require medical services to manage or reduce his chronic symptoms

(primarily pain) resulting from his compensable lumbar injury.

However, the mere continuation of chronic symptoms and the

necessity of the greater weight of the medical evidence shows that

the physical injury or damage from the claimant’s compensable

lumbar injury had stabilized by June 1, 2009.  The greater weight

of the evidence fails to show that, at the present time, there is

any reasonable expectation of improvement of this physical injury

or damage by the lapse of further time or medical treatment. In

reaching this decision, I recognize that Dr. Blankenship has held

out the possibility that further medical treatment might ultimately

be shown to have a reasonable expectation of offering improvement.

However, I do not find his opinion to be sufficient to show that

such a reasonable expectation actually exists, at the present time.

After consideration of all the evidence presented, I find that

the claimant has failed to prove that he has continued within his

healing period from the effects of his compensable lumbar injury,

after June 1, 2009. Thus, the claimant would not be entitled to
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temporary total disability benefits after this date, based upon

this compensable lumbar injury.  

As the claimant has failed to prove that he has continued

within his healing period from the effects of any of his

compensable injuries, after June 1, 2009, he has failed to prove

his entitlement to the additional temporary total disability

benefits he now seeks.  Therefore, his request for such benefits

must be denied.

II. ADDITIONAL MEDICAL SERVICES

The next issue concerns the claimant’s entitlement to

additional medical services for his compensable injury, as

“recommended” by Dr. Blankenship. The burden rests upon the

claimant to prove his entitlement to additional medical services.

In order to meet this burden, the claimant must show that medical

services would be reasonably necessary for his compensable lumbar

injury.  Medical services are reasonably necessary when they are

necessitated by or connected with a compensable injury and have a

reasonable expectation of accomplishing their intended purpose or

goal, at the time the services are rendered.  However, it is not

necessary that the medical services were ultimately successful in

accomplishing their intended purpose or goal.

The medical record shows that the services recommended by Dr.

Blankenship are set out in his report of June 9, 2009.  These

services consist of diagnostic procedures, in the form of a

thorough neurological evaluation of the claimant by Dr. Morse.

Based upon the outcome of this evaluation, Dr. Blankenship
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indicated that, if the claimant desired, he would suggest a lumbar

discography.

The recommended neurological evaluation has been performed by

Dr. Morse on July 15, 2009.  In his report of that date, Dr. Morse

stated the opinion that the claimant’s quadricep weakness and

atrophy was most likely caused by disuse, as a result of the knee

surgery for the compensable knee injury.  However, he concluded

that it required no further treatment.  He also indicated that he

suspected that the claimant’s absent ankle jerks were not the

result of any of his compensable injuries and were instead the

result of his diabetes, even though his electro diagnostic testing

did not actually confirm this.  Again, he indicated that it was his

opinion that the claimant required no further medical treatment for

this abnormality.  Thus, Dr. Morse essentially satisfied Dr.

Blankenship’s purpose of establishing or discounting the existence

of any other myofacial defects, as the etiology of the claimant’s

objectively demonstrated abnormalities involving his lower

extremities.

It is unclear from the record whether the expense of this

evaluation by Dr. Morse has actually been paid by the respondents.

However, I find it unnecessary to determine if this evaluation in

fact, represents reasonably necessary medical services for the

claimant’s compensable injuries. It is obvious that the respondents

arranged for this evaluation.  As a result the respondents are

contractually obligated to bear the expense of the evaluation,
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regardless of whether it would constitute a reasonably necessary

expense under Ark. Code Ann. §11-9-508.

This leaves the lumbar discogram, which the respondents have

obviously declined to authorize.  In his report of June 9, 2009,

Dr. Blankenship does not appear to believe that such a procedure is

an absolute necessity nor does he actually advise or recommend that

it be performed.  Rather, he only expressed a willingness to

perform this procedure, if the claimant desires, for the purpose of

determining whether surgical intervention could possibly be a

benefit in alleviating or reducing the claimant’s complaints with

his lower back.

Dr. Calhoun, in his report of October 14, 2009, expressed the

opinion that a discogram was not necessary or appropriate.  He

apparently based this opinion on the fact that the claimant had

previously undergone a discogram (prior to his compensable lumbar

injury) and that this discogram was abnormal or showed a lumbar

defect.  Thus, a repeat discogram would still be abnormal.

There is no doubt that the claimant had previously experienced

significant difficulties with his lumbar spine, prior to the

employment-related accident of December 13, 2006.  In fact, various

degenerative defects were noted, involving his lumbar spine,on an

MRI scan in November 2004, an MRI scan that was performed on

November 11, 2005, and in a discogram that was performed on

December 14, 2005.  Further, surgical correction of one of these

defects, in the form of an L5-S1 fusion, had been recommended by

Dr. Kyle Mangles on December 20, 2005. 
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 However, the claimant testified that these difficulties

resolved or at least sufficiently improved, so that he declined to

undergo any corrective surgery.  The record further reveals that

the claimant neither required or sought any other medical treatment

for back difficulties from January 2006 through the date of his

employment-related accident on December 13, 2006.  During this time

the claimant was physically capable of performing his assigned

duties for the respondent, without any apparent limitations or

difficulties.

First, I would note that there is some discrepancy between the

various reports and records concerning the discogram and

accompanying enhanced CT can that was performed on December 14,

2005.  The enhanced CT scan was interpreted by Dr. Matthew Powers

as showing a complete disruption of the annulus with a free spill

of contrast material through the annulus of the L4-5 disc but no

evidence of any annular tear at L5-S1.  Another report by Dr.

Andrew F. Revelis interprets the discogram as showing no evidence

of annular tear of the L4-5 disc but a complete annular tear with

extravasation of the contrast material through the annulus of the

disc at the L5-S1 level (a complete transposition of the findings

reached by Dr. Powers).

Second, it is also apparent that, as the previous opinions

have held, the claimant did sustain some type of physical injury or

damage to his lumbar spine in the employment-related accident of

December 13, 2006.  It is quite likely that this injury was in the

form of an aggravation of the claimant’s pre-existing lumbar
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defects.  It is this new injury and this new episode of lumbar

symptoms that have caused Dr. Blankenship to suggest a discogram

for the purpose of accurately determining the etiology of the

claimant’s new episode of lumbar complaints.  While the objective

findings demonstrated by the claimant’s various MRIs may have

remained essentially identical, the actual existence of this new

episode of complaints is objectively supported by such findings as

the observation of lumbar muscle spasms.

A discogram is the commonly accepted diagnostic procedure to

determine whether or not lumbar complaints are discogenic in

origin.  It is also clearly Dr. Blankenship’s expert opinion that

such a test would be of assistance in accurately diagnosing the

nature and extent of the claimant’s compensable lumbar injury and

the etiology of the claimant’s current episode of complaints.  He

is a highly competent neurosurgeon with particular expertise in the

area of medicine associated with the diagnosis and treatment of

back injuries and conditions.  His opinion is entitled to

significant  weight and credit, and I find it to be entitled to the

greater weight.

The mere fact that the discogram previously performed on the

claimant, prior to his current employment-related injury, was

interpreted as abnormal does not automatically make a repeat

discogram useless or unnecessary.  Clearly, such repeat testing

would be of great benefit to determine if there had been any change

or increase in the claimant’s discal defects, which could be

attributable to the employment-related accident of December 13,
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2006.  This, in turn, would have great bearing on accurately

determining the nature and extent of the lumbar injury sustained in

the accident of December 13, 2006, as well as offering insight as

to whether the claimant’s current lumbar difficulties are the

result of this new injury or merely a continuation of his pre-

existing degenerative condition.

After consideration of all the evidence presented, it is my

opinion that the claimant has proven that the lumbar discogram,

which has been suggested by Dr. Blankenship, represents reasonably

necessary medical services for his compensable lumbar injury, under

Ark. Code Ann. §11-9-508.  Pursuant to the provisions of this

subsection, the respondents would be liable for the expense of this

testing, subject to the medical fee schedule.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On December 13, 2006, the relationship of employee-employer

existed between the parties.

3. On December 13, 2006, the claimant earned wages sufficient

to entitle him to the maximum weekly compensation benefits for both

total disability and permanent partial disability that were in

effect at the time of the claimant’s injury.

4. On December 13, 2006, the claimant sustained compensable

injuries to his left shoulder, left knee, and low back.

5. The claimant has failed to prove by the greater weight of

the credible evidence that he was rendered temporarily totally



15

disabled as a result of the effects of any of these compensable

injuries, after June 1, 2009.  Specifically, the claimant has

failed to prove by the greater weight of the credible evidence that

he continued within his healing period from the effects of any of

these compensable injuries after June 1, 2009.

6. The neurological evaluation, which was performed on the

claimant by Dr. Michael Morse, on July 15, 2009, was provided at

the express direction of the respondents.  Therefore, the

respondents are liable for the expense of these services by Dr.

Morse.  This liability is subject to the medical fee schedule.

7. The additional medical services that have been recommended

by Dr. James Blankenship for the claimant’s compensable lumbar

injury, in the form of a discogram, represent reasonably necessary

medical services for this compensable injury, under the provisions

of Ark. Code Ann. §11-9-508.  The evidence shows that these medical

services are reasonably necessary to accurately determine the

nature and extent of the compensable lumbar injury and to ascertain

whether the claimant’s compensable lumbar injury would have a

reasonable expectation of improvement with further medical

treatment.  Pursuant to the provisions of Ark. Code Ann. §11-9-508,

the respondents would be liable for the expense of this testing,

subject to the medical fee schedule.

8. The respondents have controverted the claimant’s

entitlement to any additional temporary total disability benefits,

after June 1, 2009, and his entitlement to the testing recommended



16

by Dr. Blankenship (at least the recommended testing in the form of

a discogram).

9. As no controverted benefits have herein been awarded

directly to the claimant, no controverted attorney’s fee can be

awarded to his attorney.

ORDER

For the reasons heretofore stated in this Opinion, the

claimant’s request for additional temporary total disability

benefits must be and hereby is denied and dismissed.

The respondents shall be liable for the medical services for

the claimant’s lumbar difficulties, which have been recommended by

Dr. Blankenship in his report of June 9, 2009, specifically a

neurological evaluation by Dr. Morse and a lumbar discogram.  This

liability is subject to the medical fee schedule.

All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                              
                                       MICHAEL L. ELLIG
                                   ADMINISTRATIVE LAW JUDGE
                                         


