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Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
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Claimant represented by GUNNER DELAY, Attorney, Fort Smith,
Arkansas.

Respondents represented by JAMES ARNOLD, II, Attorney, Fort Smith,
Arkansas.

STATEMENT OF THE CASE

On April 22, 2010, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on January 13, 2010, and a pre-hearing order was filed on

January 13, 2010.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all pertinent dates, the relationship of employee-

employer-carrier existed between the parties.
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3. The claimant is entitled to weekly compensation rates of

$367 for temporary total disability and $275 for permanent partial

disability.

By agreement of the parties the issues to litigate are limited

to the following:

1. Compensability of the claimant right shoulder injury on or

about August 5, 2009.

2. Related medical.

3. Temporary total disability from August 6, 2009.

4. Attorney’s fees.

Claimant’s contentions are:

“Claimant contends that he sustained a
compensable injury to his right shoulder on
8/5/2009 and is entitled to temporary total
disability benefits from that date to date yet
to be determined as well as related medical
expenses.”

Respondents’ contentions are:

“The Respondents will contend that the
Claimant did not sustain a compensable
injury.”

The claimant in this matter is a forty-three-year-old male who

was employed by the respondent as a lineman on an electrical crew.

The claimant alleged that he suffered a compensable injury to his

right shoulder on August 5, 2009, when he along with other

employees were pulling a rope attached to a large spool and

electrical cables.  During that process, the claimant testified

that he “felt something like pop or give in my shoulder.”  The

claimant also alleged that this incident occurred near the end of

the work day on August 5, 2009.  The claimant testified that he
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informed his supervisor of the injury and then went home.  The

claimant alleges that due to the pain in his right shoulder, he

went to the Mercy Hospital Turner Memorial emergency room in the

early morning hours of Thursday, August 6, 2009.  The claimant was

diagnosed with tendinitis of the right shoulder and given a Demerol

shot in his buttock or hip.

The claimant testified that he then returned to the Mercy

Hospital Turner Memorial emergency room on Monday, August 10, 2009.

The claimant again presented with right shoulder pain.  Multiple

lab tests were ordered, including a white blood cell count with

differential.  This revealed an elevated white count of 17,500,

with elevated neutrophil count and elevated segmented neutrophils.

A radiograph was also performed on the claimant during this trip to

the emergency room and swelling at the claimant’s AC joint was

noted.  At that time, the claimant was given a cortisone injection

in his right shoulder.

According to the claimant’s testimony, the cortisone injection

was given through a knot that was present on his right shoulder.

At the time the shot was given, the claimant testified that pus

oozed from the hole made by the needle.

A CT scan was performed on the claimant’s right shoulder on

August 16, 2009, and an MRI was performed on the claimant’s right

shoulder on August 17, 2009.  Both of these diagnostic tests

demonstrated a 3 cm mass in and around the AC joint.
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On August 17, 2009, the claimant was taken to the Johnson

Regional Medical Center for an operative procedure.  The operation

procedure report states that the procedure was as follows:

“Drainage and wide excision of necrotic
fascial and subcutanious tissue involving the
fascia of the deltoid.  Pectoralis, and
trapezius but exuding form around the A-C
joint which was infected.”

The following is the body of that operative procedure report:

“TECHNIQUE: We did an excision of subcutanious
tissue and muscle tissue from mainly over the
point of the shoulder laterally from the A-C
joint where the infection seemed to emanate.
We cleaned dead soft tissue, muscle, fascial
and subcutaneous tissue from the wound.  Much
of it was suppurating and creamy yellow pus,
and obviously dead.  Extensive debridement was
performed.  We finally felt that we had
reached the end.  We had made about a 5 or 6
inch saber cut incision over the A-C joint.
We then after glove change and re-prep went
through the posterior portal looking in the
shoulder joint and we saw a lot of edema in
the shoulder joint with inflammation and
sympathetic effusion, but we did not see pus.
He does have a SLAP lesion and an anterior
labral tear that should be taken care of in
the future but we did not see any fibrinous
exudate in the shoulder, nor in the
subacromial joint.  We withdrew the
instruments, packed the wound, left it
completely open, and will continue to follow
with daily packing and treatment.  200 cc of
blood loss.  No complications.  Good
hemostasis obtained prior to the end of the
procedure.  The patient returned to the
recovery room in satisfactory condition.”

This procedure was performed by Dr. Robert May.  It is clear

through the procedure that was done on August 17, 2009, that Dr.

May has identified a SLAP lesion and an anterior labral tear in the

claimant’s right shoulder.  The claimant then underwent two other

operative procedures, one on August 20, 2009, and one on August 27,
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2009.  Both of those procedures were follow ups to the original

procedure on August 17, 2009.  In the first procedure, the dressing

was changed under anesthesia and further debridement occurred.  The

second procedure involved an examination of the wound and closure

of that wound.

On September 21, 2009, the claimant was seen by Dr. May.  From

that visit we find a report that gives the following impressions:

“1. Diabetes mellitus.
 2. Hypertension.
 3. Status post septic A-C joint and

osteomyelitis, distal clavicle and right
shoulder.”

On that same day, the claimant was seen for a consultation

with Dr. Buddy Williams at the Johnson Regional Medical Center in

Clarksville, Arkansas.  The reason for that consultation was the

management of the claimant’s diabetes and hypertension that he was

recently diagnosed with.  A specimen from the claimant’s AC joint

was also collected and sent to the Pathology Service’s laboratory

in Russellville, Arkansas.  A report with the results of testing

performed on the specimen are found in a surgical pathology report

that was signed by Dr. Anthony Harden on September 24, 2009.  A

portion of that report reads:

“AC joint.  Fragments of bone, cartilage,
ligament, and synovium.  Architectural
disruption.  Acute and chronic inflammation
with focal necrosis.  Consistent with septic
joint with underlying acute and chronic
osteomyelitis.”

The claimant was admitted into the hospital on September 21,

2009, due to his draining AC joint growing out staph sensitive to

gentamicin but not to bactrim.  While in the hospital, the claimant
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again underwent debridement of the AC joint, distal clavicle

retention of anterior portion of the AC ligament, debridement of

granulation tissue, and packing with iodoform gaze.  That procedure

was performed on September 22, 2009.  Again, on September 24, 2009,

the claimant underwent debridement of the AC joint while in the

Johnson Regional Medical Center.

The claimant was discharged from the Johnson County Regional

Medical Center and had follow up visits with Dr. May regarding the

extent of his healing.  These visits occurred on September 4, 2009,

September 6, 2009, and September 18, 2009.  All these rechecks

looked good; however, on September 21, 2009, the claimant was seen

for a recheck or follow up visit with Dr. May and the drainage from

his AC joint gave off a foul smell.  At that time, Dr. May decided

to debride and hopefully set him up with a wound vacuum system as

well as place antibiotic beads in the claimant’s right shoulder.

At that time, the claimant was readmitted into the hospital.

Medical records indicate that the claimant was seen for follow

up visits with Dr. May on October 9, 2009, and October 19, 2009,

regarding his right shoulder difficulties.  Both these reports seem

to indicate that the claimant was doing better with his right

shoulder difficulties.  From this time forward, the claimant had

many follow up visits with Dr. May including one on December 7,

2009, which indicates that the claimant has not been keeping

appointments as he should with Dr. May.  Dr. May reports that the

claimant looks good and, “We are thinking about scoping his

shoulder for the torn labrum we found at the time of the original
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surgery.  When he is ready we can proceed with this.”  Dr. May also

reports that, “The claimant’s SED rate is down and CBC is clear and

his wound is now closed.  This leads me to believe his wound is

healed.”

On October 19, 2009, Dr. May authored a letter regarding the

claimant’s right shoulder.  Part of this letter follows:

“My analysis of what could have or possibly
what went on is that based on arthroscopy of
is (sic) shoulder is that he had a torn labrum
and the pain inside of his shoulder could have
been the inciting incident.  The superficial
infection that became a deep infection, a
large subcutanious infection over the stop of
his shoulder spreading to the anterior and
posterior shoulder area was secondary to a
staph infection that could have gotten started
with the cortisone either prior to subsequent
to the cortisone injection and because of his
diabetes his infection went wild.  We
subsequently scoped his shoulder, found some
synovitis but not pus in the shoulder.  We
found the labral tear.  We felt that the
infection was all outside of his shoulder but
did involve his AC joint.

We feel that the shoulder injury most likely
initiated his trips to the emergency room and
probably subsequent to the cortisone injection
is when his infection began to spread.  I
would say the date of his accident was the
original injury and complications of his pain
somehow resulted in injection with cortisone
and infection.  His diabetes also played a
part in him developing the infection, but he
probably would never have gotten the injection
if he had not injured his shoulder.”

The major issue is the compensability of the claimant’s right

shoulder difficulties.  The claimant must show objective medical

findings of shoulder injury in order to prove his injury

compensable.  Clearly, the infection of his right shoulder, the

SLAP tear, and the labrum tear all noted in the first operative
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report of the claimant are proof that objective medical findings of

the claimant’s right shoulder difficulties exist.

The claimant must now show a causal connection between his

right shoulder difficulties and his alleged injury.  In this

matter, I believe that the claimant gave credible testimony

regarding his injury.  He testified that he felt a pop or pull in

his shoulder while pulling rope for the respondent on August 5,

2009.  The claimant, within less than twenty-four hours, sought

medical treatment due to the pain level in his right shoulder.  A

shot was given in his buttock or hip and the claimant was sent

home.

At some point, an infection formed in the claimant’s shoulder

area.  This infection may have been present for some time before

the claimant felt the pop in his shoulder or it may have formed

after that occurred.  There is no way to know; however, it is

certain that the infection was present on August 10, 2009, when the

claimant received a cortizone shot in the knot on his right

shoulder.  This is evidenced by the claimant’s high white blood

cell count and the pus that came out of the needle hole following

the shot.

The shot was given to the claimant because of his complaints

of pain in his right shoulder.  The pain was most likely caused by

a combination of pain from infection, the SLAP tear, and the labrum

tear in the claimant’s shoulder.  I find that both the tears were

caused by the pulling activities the claimant undertook on August

5, 2009.  Thus, these injuries are compensable.
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As to the claimant’s infection, I do not believe that the

tearing present in the claimant’s shoulder was the original cause

of the infection; however, I do find that the tears would have

exposed more of the claimant’s shoulder area to the infection that

was present.  The shot of cortizone that was given to the claimant

most likely increased the spread of infection, since it went into

the infected area picking up infection and then carrying that

infection deeper into the claimant’s right shoulder.

I find that the claimant’s infection was aggravated by both

the compensable right shoulder tears suffered by the claimant and

the medical treatment that was given to the claimant for his right

shoulder difficulties.  That treatment being the cortisone shot

given on August 10, 2009.

The following is a portion of a letter authored by Dr.

Theodore Hronas that was written at the request of the respondents’

attorney:

”In my medical opinion, based on review of the
medical records and imaging studies, this
patient presented with a soft tissue and bone
infection of the right shoulder unrelated to
any trauma or any other inciting event.  This
type of infection is most commonly secondary
to hematogenous spread, meaning transmitted
through the bloodstream, and is not related to
trauma.  The source of the infection is
through the bloodstream, not from damage to
the skin or from an injection of any kind.
The medical record does show presence of
positive blood culture from a bacterial
infection, which supports this route of
transmission.  The pathology also showed
evidence of acute and chronic infection;
therefore, it took some time for this to
develop.  This presentation is much more
common in diabetic patients.  The reported
activity or injury the day prior to the first
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ER visit is completely unrelated and not the
cause of the infection.  A letter from Dr.
Robert May (10-19-09), states, “I would say
the date of his accident was the original
injury and complications of his pain somehow
resulted in injection with cortisone and
infection.  His diabetes also played a part in
him developing the infection, but he probably
would never have gotten the infection if he
had not injured his shoulder.”  I would
strongly disagree with this statement, based
on the fact there is no history of an AC joint
infection on the first ER visit (8-6-09).  The
steroid infection (Cortisone) was performed on
the second ER visit (8-10-09), when the
patient already demonstrated advanced
infection with an elevated white count.
Therefore it is not reasonable to infer the
steroid injection was the source of infection.
Patients with diabetes often become infected
from the bloodstream, with no inciting event.
Gradual onset of pain, becoming more severe is
a common presentation.”

Dr. Hronas gives the opinion that the claimant’s right

shoulder difficulties are in no way related to the August 5, 2009,

incident discribed by the claimant, I simply disagree.  Dr. Hronas

seems to conclude that the infection was caused by the claimant’s

diabetes in combination of some unknown source.  He does not take

into account the possiblity of the claimant’s right shoulder tears

aggravating the infection.  He also dismisses a cortisone shot

given to the claimant on August 10, 2009, because the infection was

already present.  I agree that the infection was already present;

however, again he does not consider that the cortisone shot into

the infected area aggravated the claimant’s infection.  Thus,

causing the claimant’s infection to be compensable due to the

aggravating circumstances of both the compensable injuries in the
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form of the two tears and the medical treatment received by the

claimant on August 10, 2009, in the form of a cortisone shot.

The claimant also asked the Commission to consider temporary

total disability benefits form August 6, 2009, until a date yet to

be determined.  After consideration of the claimant’s compensable

injuries and aggravations along with the medical evidence

presented, I find that the claimant has proven his entitlement to

temporary total disability from August 6, 2009, until December 7,

2009.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe his demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on January 13, 2010, and contained in

a pre-hearing order filed January 13, 2010, are hereby accepted as

fact.

2. The claimant has proven by a preponderance of the evidence

that he suffered compensable injuries to his right shoulder in the

form of a SLAP tear and a labrum tear on August 5, 2009.

3. The claimant has proven by a preponderance of the evidence

that the infection in his right shoulder was aggravated by both his
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compensable right shoulder injuries and the medical treatment given

for the claimant’s compensable injuries.

4. The claimant has proven by a preponderance of the evidence

that he is entitled to reasonable and necessary medical treatment

for his compensable right shoulder tears and the aggravation to the

infection in his right shoulder.

5. The claimant has proven by a preponderance of the evidence

that he is entitlement to temporary total disability benefits from

August 6, 2009, until December 7, 2009.

6. The claimant’s attorney is entitled to the statutory

attorney’s fees based on the benefits awarded herein.

ORDER

The respondents shall pay for reasonable and necessary medical

treatment associated with the claimant’s compensable right shoulder

tears and the compensable aggravation to the claimant’s right

shoulder infection.

The respondents shall pay the claimant temporary total

disability benefits from August 6, 2009, through December 7, 2009.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the additional benefits awarded

herein, with one half of said attorney's fee to be paid by the

respondents in addition to such benefits and one half of said

attorney's fee to be withheld by the respondents from such

benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.
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This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


