
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  G000955

DERRICK BRITTAIN CLAIMANT

TYSON POULTRY, INC., SELF INSURED RESPONDENT
                                

OPINION FILED SEPTEMBER 24, 2010

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in
Springdale, Washington County, Arkansas.

Claimant not represented by counsel.

Respondent represented by DIANE GRAHAM, Attorney, Fort Smith,
Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above styled claim on the

Respondent’s Motion to Dismiss for lack of prosecution. This

hearing was held in Springdale, Arkansas, on  September 20, 2010.

A copy of the Respondent’s Motion was made Commission’s Exhibit No.

1 to the hearing.  The entire remainder of the Commission’s file

was made Commission’s Exhibit No. 2 and incorporated by reference

in the transcript.

 DISCUSSION

A review of the Commission’s file reflects that this claim was

initially accepted as compensable and various benefits were

voluntarily paid by the respondent for a compensable injury to the

claimant’s right foot, on March 18, 2009.

A claim for additional benefits was filed by the claimant, pro

se, on February 4, 2010. This claim for additional benefits was in

the form of an AR-C.  This AR-C appears to have  been misdated by

the claimant, as January 28, 2009.  In this AR-C, the claimant
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requested additional temporary partial disability benefits and an

attorney’s fee.

However, after the filing of this claim, the claimant has

taken no action to pursue this claim for additional benefits.

Specifically no hearing has been requested by the claimant within

six (6) months after the filing of this claim for additional

benefits.

Notice of the Respondent’s Motion to Dismiss was sent to the

claimant by the respondent’s attorney. Notice of the hearing on the

Respondent’s Motion was sent to the claimant by this Commission,

certified mail return receipt requested.  The U. S. Post Office

indicated that delivery of the Commission’s notice was made on

September 3, 2010.  No action has been taken by the claimant to

respond to the Motion, and the claimant did not appear at the

scheduled hearing (either in person or by counsel).  

Based upon these facts, I can only assume that the claimant

has elected not to pursue his claim for additional benefits, at the

present time.  Thus, I find that the Respondent’s Motion is well

taken. Pursuant to the provisions of Ark. Code Ann. §11-9-702(d),

the Respondent’s are entitled to the granting of this Motion.

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission

has jurisdiction of this claim.

2. On March 18, 2009, the relationship of

employee-self insured employer-third party

administrator existed between the parties.
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3.  On February 4, 2010, the claimant filed a

claim for additional benefits.  No request for

hearing has been made within six (6) months of

the filing of this claim.

4. The respondent has properly moved that this

claim for additional benefits be dismissed for

lack of prosecution, pursuant to the authority

of Ark. Code Ann. §11-9-702(d). The granting

of this Motion is appropriate.

ORDER

For the reasons heretofore set forth in this Opinion, the

Respondent’s Motion to Dismiss any pending claim for additional

benefits should be and hereby is granted. This Dismissal is without

prejudice to refiling within the time allotted by Ark. Code Ann.

§11-9-702(b).

IT IS SO ORDERED.   

                                                   
                           MICHAEL L. ELLIG
                     ADMINISTRATIVE LAW JUDGE
                                         


