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STATEMENT OF THE CASE

A hearing was held in the above styled claim on October 19,

2010, in Fort Smith, Arkansas.  This hearing was held as a result

of  the Respondents’ Motion to Dismiss the pending claim for lack

of prosecution and failure to timely request a hearing. A copy of

the Respondents’ Motion to Dismiss was made Commission’s Exhibit

No. 1.  The entire remainder of the Commission’s file was made as

Commission’s Exhibit No. 2 and incorporated by reference in the

transcript of the hearing.

 DISCUSSION

 A review of the Commission’s file reflects that the claimant,

on his own behalf, filed an AR-C with this Commission on December

1, 2009. This AR-C was signed by the claimant and dated November

27, 2009.  In this AR-C, the claimant alleged an injury to his back

on November 3, 2009. He further indicated that he was seeking

initial benefits for temporary total disability and additional
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benefits, in the form of additional medical expenses and “other”

that the claimant identified as “money lost on job and to see

doctor as well”.

Following the filing of the AR-C, the Commission notified the

respondents of this filing.  Further, the Commission requested that

the respondents reply by filing the appropriate Commission forms.

The Commission’s file reveals that the next activity in this

case took place on December 3, 2009.  On that date, the claimant

contacted one of the Commission’s legal advisers. At that time, he

was informed by the area legal adviser, David Schneider, of his

right to an attorney and the procedures necessary to pursue his

claim, if it was denied by the respondents.

On December 10, 2009, the respondents filed a Worker’s First

Report of Injury (a form IA-1) and an Employer’s Intent to Accept

or Controvert (a form AR-2).  Both of these forms identified an

alleged injury that occurred on or about November 3, 2009. In the

form AR-2, the respondents announced their intent to controvert the

claim.  

However, on February 11, 2010, the respondents filed an

amended form AR-2. On this form, the respondents indicated that

they were accepting the claim as compensable and that the claimant

was being paid indemnity benefits for temporary total disability at

the rate of $293.00 per week for the period of January 28, 2010

through February 10, 2010.  

On March 23, 2010, the respondents filed a Report of

Compensation Paid/Suspension of Payments (a form AR-4).  On this
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form, the respondents stated that seven weeks and one day of

temporary total disability benefits had been paid to the claimant,

as well as $375.52 in medical expenses, $461.53 in physical therapy

expenses, and $95.87 in “other” expenses. The respondents further

stated that all further compensation was being suspended, as of

March 18, 2010, for the claimant’s failure to attend his physical

therapy sessions and physician’s appointments. No further action

has been taken by the claimant to pursue any claim for benefits,

after the respondents’ termination of benefits on March 18, 2010.

On September 27, 2010, the respondents filed their Motion to

Dismiss any pending claims for benefits for lack of diligent

prosecution and failure of the claimant to request a hearing on the

merits of his claim within six months after the filing of his

claim. This Motion indicated that a copy had been sent by the

respondents to the claimant at P. O. Box 565, Farmington, Arkansas

72730.

On September 28, 2010, notice of the hearing on the

Respondents’ Motion was sent to the claimant certified mail return

receipt requested, as required by law. This notice was sent to the

claimant at both the address of P. O. Box 565, Farmington, Arkansas

72730 and 13823 Wayne Boyd Road, Lincoln, Arkansas 72744.  The

notice that was sent to the claimant’s address on Wayne Boyd Road

in Lincoln, Arkansas, was returned to the Commission by the U. S.

Post Office, indicating that forwarding time had expired. However,

it also indicated that the claimant’s previous forwarding address

had been 20 Bois D Arc Street, Farmington, Arkansas 72730. No
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return has been made by the U. S. Post Office showing either

delivery or non delivery, on the notice sent to the Farmington post

office box address.

As previously stated, no response has been received from the

claimant to the Respondents’ Motion. The claimant did not appear in

person or through counsel at the scheduled hearing.

The claimant’s total lack of action in this case and his

failure to take any steps to pursue his claim to a hearing,

particularly after the respondents announces that no further

benefits would be voluntarily paid, on  March 23, 2010, clearly

constitutes a failure to prosecute this claim in a timely and

diligent and timely manner. The claimant’s initial failure to

request a hearing within the first six months following the filing

of his claim could easily be explained by the fact that the

respondents had, subsequent to the filing of this claim,

voluntarily provided the claimant with benefits for his alleged

injury. However, once the respondents terminated the voluntary

payment of any and all benefits on March 18, 2010, the claimant’s

failure to take any action to pursue his pending claim can only be

reasonably interpreted as either a lack of due diligence or an

abandonment of the prior claim.  In either event, the respondents

would be entitled to have their Motion to Dismiss granted. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation

Commission has jurisdiction of this

claim.
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2. On all relevant dates, including November

3, 2009, the relationship of employee-

employer-carrier existed between the

parties.

3. On December 1, 2009, the claimant filed

an AR-C in this case seeking benefits for

an alleged injury to his back that

occurred on November 3, 2009.

4. Subsequent to this claim, certain

benefits were voluntarily paid to the

claimant by the respondents for his

alleged injury of November 3, 2009.

However, on March 23, 2010, the

respondents ceased the voluntary payment

of any benefits for this alleged injury.

5. No request for a hearing on his claim has

been made by the claimant, within six

months after the filing of the claim or

even within six months after the

respondents’ termination of benefits.

Further, no action, whatsoever, has been

taken by the claimant to pursue any claim

with this Commission, since the

respondents termination of the voluntary

payment of benefits on March 23, 2010.  
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6. Pursuant to the provisions of Ark. Code

Ann. §11-9-702,(a)(4) and §11-9-702(d)

and Rule 099.13 of the Commission, the

respondents are entitled to a dismissal

of any pending claim for initial or

additional benefits. This dismissal is

without prejudice to refiling within the

time period allotted by Ark. Code Ann.

§11-9-702.

ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to dismiss any initial claim for benefits or any

claim for additional benefits that might be pending in his case.

This dismissal is without prejudice to refiling with the time

period allotted by Ark. Code Ann. §11-9-702.

IT IS SO ORDERED.   

                                                 
                   MICHAEL L. ELLIG
                   ADMINISTRATIVE LAW JUDGE
                                         


