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STATEMENT OF THE CASE

A hearing was held in the above styled claim on March 29,

2010, in Springdale, Arkansas. A pre-hearing order was entered in

the claim on October 21, 2009.  This pre-hearing order set out the

stipulations offered by the parties and outlined the issues to be

litigated and resolved at the present time. Prior to the

commencement of the hearing, the parties announced that they had

agreed on the appropriate weekly compensation rates. A copy of this

pre-hearing order with that amendment noted thereon was made

Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:

1. On March 25, 2009, the relationship of employer-employer-

carrier existed between the parties.
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2. The appropriate weekly compensation rates are $113.00

for total disability and $113.00 for permanent partial

disability.

3. The claim is controverted in its entirety, at this time,

even though some benefits have been paid.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. Whether the claimant sustained a compensable injury to

her lumbar spine.

2. The claimant’s entitlement to the payment of medical

expenses, temporary partial disability from March 26,

2009 through a date yet to be determined, and attorney’s

fees.

In regard to these issues, the claimant contends:

(a) That employee/employer relationship
existed on or about March 25, 2009.

(b) On that date, claimant sustained a
compensable injury to her back when she
slipped and fell on the floor. She had to be
carried by two customers to the vehicle and
her sister drove her to the hospital.

(c) The worker’s compensation carrier paid for
the hospital visit as well as general
practitioner who referred her to Dr.
Blankenship. They accepted and paid Dr.
Blankenship’s medical treatment until such
time as he recommended surgery which they have
now denied any further treatment.

(d) Claimant has a loss of feeling in her left
leg and foot at time and this pain is
radiating down from her back and she is in
need of surgery.
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(e) Claimant has had to reduce her hours at
work and therefore is entitled to temporary
partial disability benefits.

(f) The claim has been controverted at this
time for additional benefits and claimant is
entitled to a controverted attorney’s fee on
all benefits awarded.  
   

In regard to these issues, respondents contend:

(a) The claimant is not entitled to additional
temporary disability benefits.

(b) The claimant is not entitled to additional
medical treatment.

 DISCUSSION

I. COMPENSABILITY

The first issue to be addressed is whether the claimant

sustained a compensable injury to her lumbar spine, as the result

of a specific employment-related incident on March 25, 2009.  The

burden rests upon the claimant to prove all of the necessary

factors for a “compensable injury”, which are set out in the Act.

The first of these factors are contained in Ark. Code Ann.

§11-9-102(4)(D). This subsection requires that the claimant prove

by medical evidence, the actual existence of the physical injury or

damage that is alleged to be compensable. Further, the claimant

must show that the actual existence of this physical injury or

damage is supported by “objective findings”, as that term is

defined by Ark. Code Ann. §11-9-102(16)(A)(i).  

The greater weight of the medical evidence presented clearly

establishes the actual existence of physical injury or damage to

the claimant’s lumbar spine. The reports and records of the
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Washington Regional Medical Center emergency room, Dr. Rebecca

Lewis, and Dr. James Blankenship all diagnose physical injury or

damage to the claimant’s lumbar spine. Further, the actual

existence of this physical injury or damage is supported by

“objective findings” that were noted in the various clinical

examinations of the claimant’s back and, more importantly, in

abnormalities noted on radiographic studies, primarily the lumbar

MRIs.  Thus, I find that the claimant has satisfied the statutory

requirements for a “compensable injury” that are contained in Ark.

Code Ann. §11-9-102(4)(D).

The claimant must next prove that at least a portion of these

medically established and objectively supported physical injuries

or damage to her lumbar spine satisfies the definitional

requirements for a “compensable injury” that are found in Ark. Code

Ann. §11-9-102(4)(A)(i).  These definitional requirements are:

(1) The physical injury or damage must arise

out of and occur in the course of the

employment.

(2) The physical injury or damage must be

caused by a specific incident.

(3) The physical injury or damage must be

identifiable by time and place of

occurrence.

(4) The physical injury or damage must cause

internal or external physical harm to the

claimant’s body.  
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(5) The physical injury or damage must be

such as to require medical services or

result in disability.

In order to satisfy the first three of these definitional

requirements, the claimant must prove by the greater weight of the

credible evidence the likely or probable existence of a causal

relationship between her lumbar and radicular difficulties, on and

after March 25, 2009, and a specific employment-related incident or

accident on March 25, 2009.  However, the claimant need not prove

the existence of his causal relationship to an absolute certainty.

She need only show that the existence of this causal relationship

is likely or probable. Further, the claimant need not prove that

the employment-related incident or accident was the sole or even

major cause of her subsequent lumbar and radicular difficulties.

She need only show that it was contributing cause.  Finally, the

claimant is not required to prove the likely or probable existence

of this causal relationship by medical evidence, although such

evidence is clearly relevant and helpful. However, in order to be

considered, any medical evidence on the issue of causation must be

stated within a reasonable degree of medical certainty.

The current record clearly shows that the claimant has

experienced periodic episodes of difficulties involving her lumbar

spine and radicular difficulties into her lower extremities

(primarily, the right lower extremity), for a number of years.  The

record further shows that these episodes of difficulties appear to

have occurred contemporaneously with a fall.
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On June 12, 2008,the claimant sought chiropractic treatment

for lumbar and right radicular difficulties. At that time, she gave

a history that these symptoms had been present for several months.

She also related a history of having fallen on her tail bone, some

two years prior, and that she had continued to have back and

radicular difficulties “off and on” since that initial fall. No

mention was made of any recent employment-related incident, during

that chiropractic visit.

On the following day (June 13, 2008), the claimant saw another

chiropractor, Dr. Kirk Johnson.  At that time, Dr. Johnson noted

complaints of lower lumbar and right radicular difficulties, which

had begun the previous day (June 12, 2008). This incident was

described as a straining or overexertion when moving a heavy pan of

water from the sink, twisting to the side, and simultaneously

slipping on the wet floor. The claimant’s difficulties were

diagnosed by Dr. Johnson as an acute lower lumbar strain causing

lower disc syndrome resulting in hyperacute paravertebral muscle

spasms and possible radiculitis.

On June 13, 2008, the claimant also sought medical treatment

for low back and radicular complaints at the Mediserv Walk-In

Clinic. She indicated that she had been referred to this facility

by Dr. Johnson. At the time of this visit, the claimant stated that

her difficulties were attributable to a recent injury at work.

These complaints were diagnosed as a lumbar strain and oral

medication was prescribed.
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The claimant continued to be treated by Dr. Johnson for this

episode of lower back and radicular difficulties.  The claimant was

under his continuous care from June 13, 2008 through October 10,

2008. In his last report, dated October 10, 2008, Dr. Johnson

indicated that the claimant’s symptoms continued to improve and

that the claimant appeared to be reaching full recovery.

At Dr. Johnson’s request, an MRI of the claimant’s lumbar

spine was performed. This test was conducted on July 8, 2008.  This

study was interpreted by Dr. Stephen Harms, the radiologist, as

showing no abnormality at the L1-2 level and L5-S1 level and only

disc desiccation (dehydration) of the L2-3, L3-4, and L4-5 discs.

It appears to be Dr. Harm’s expert opinion that, overall, this was

essentially a normal study.  

During this episode of lumbar and radicular difficulties, the

claimant was also evaluated and treated by Cyril Raben, an

orthopaedic surgeon and back specialist.  She was initially seen by

Dr. Raben on July 15, 2008. At that time, Dr. Raben recorded

complaints of low back pain with right leg numbness that had began

with a lifting/twisting injury at work on June 12, 2008. Dr.

Raben’s initial diagnosis was degenerative disc disease of the

lumbar spine, disc herniation, and radiculitis. On his physical

examination, the major diagnostic abnormality noted was a weakness

in dorsi flexion of the right ankle.  Dr. Raben ordered additional

testing, in the form of a nerve conduction velocity study and

electromyography.  Dr. Raben next evaluated the claimant on July

21, 2008.  In his report of July 21, 2008, Dr. Raben recorded a
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history that the claimant’s original back injury had occurred two

years prior. Upon review of the lumbar MRI, Dr. Raben opined that

it showed disc desiccation or dehydration of the bottom four lumbar

discs, with an area of hyperintensity on the right at the L3-4

disc, and on the left at the L5-S1 disc.  His continuing diagnosis

was of degenerative disc disease and a lumbar disc herniation. Dr.

Raben last saw the claimant on August 12, 2008.  In his report of

that date,  Dr. Raben stated that the claimant’s EMG/NCV, which he

had requested, was essentially normal. However, the neurologist

(Dr. Miles Johnson), who actually performed the study, interpreted

this study as showing an abnormality involving the right perineal

nerve. Dr. Johnson further indicated that this abnormality could

have multiple causes, including a lower lumbosacral radiculopathy.

Throughout Dr. Raben’s involvement with the claimant’s treatment,

his diagnosis remained that of degenerative disc disease and a disc

herniation. However, he also repeatedly stated that surgical

intervention was not appropriate or necessary for the claimant’s

diagnosed injuries or physical damage to her lumbar spine.

The claimant testified that she did not file a claim for

benefits for her difficulties that began in July of 2008, because

she had learned that the respondent, Westfork Café, had no workers’

compensation insurance at that time. The claimant also testified

that in September of 2008, she slipped at the Wal Mart store and

suffered the onset of difficulties mainly in her neck, but also

experienced an increase in low back and right lower extremity

symptoms. Although no mention was made of neck complaints, the
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September 5, 2008 report of Dr. Johnson noted  this slip and fall

and the reported increase in the claimant’s lumbar and radicular

complaints. It was the claimant’s testimony that she settled any

potential claim that she had against Wal Mart for this slip and

fall for $1,500.00.

The claimant testified that her episode of low back and

radicular difficulties did resolve some time after her last visit

with Dr. Johnson, on October 10, 2008, and she resumed her regular

job for the respondent.  The only residual symptoms she noted was

a continuing numbness in the right foot.  She also denied requiring

or seeking any further treatment, medical or chiropractic, after

this last visit with Dr. Johnson. The medical evidence also fails

to show any continuing treatment after October 10, 2008.  

The claimant further testified that, on March 25, 2009, she

was performing her regular employment duties for the respondent, as

a waitress. While she was taking some dishes from the dining area

up a set of steps to the kitchen, she slipped and fell, landing on

her knee and then her buttocks. It was her testimony that she

experienced an immediate onset of severe pain and other

difficulties with her lower back and both lower extremities and

that she could not get up off the floor or walk. She testified that

two customers assisted her from the floor and placed her in her

sister’s car. She was then taken by her sister to the emergency

room of Washington Regional Medical Center. It was her testimony

that this fall was also witnessed by the owner of the respondent

and a co-employee. The claimant did not call these individuals to
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testify, but no evidence or testimony was presented by the

respondent that would contradict the claimant’s description of the

actual occurrence of an employment-related fall.

    The March 25, 2009 records of the Washington Regional Medical

Center emergency room noted complaints of low back pain from a fall

that occurred, while the claimant was carrying dishes or a coffee

pot at work. These records also contain a history of three other

falls by the claimant, apparently all at the West Fork Café, and

that the last of these prior falls occurred in the summer of 2008,

for which the claimant was treated by Dr. Raben. The physical

examinations performed on the claimant, at that time,  failed to

note any “objective findings”, including muscle spasms, bruising,

or abrasions. X-rays, which were taken at that time, failed to show

any lumbar compression fractures or subluxations.  

The claimant was seen the following day, March 26, 2009, by

Dr. Rebecca Lewis, a general practitioner. From the claimant’s

testimony it appears that she was sent to Dr. Lewis by the

respondent. Dr. Lewis also recorded complaints of low back pain and

radicular difficulties that were caused by an accident that

occurred when the claimant tripped and fell while going up some

stairs. The claimant’s previous back difficulties and the prior MRI

of the claimant’s lumbar spine were also noted. At that time, Dr.

Lewis also recommended another or current lumbar MRI.

On that same date (March 26, 2009), this recommended repeat

lumbar MRI was performed, under the direction of Dr. Don

Kusenberger and Dr. George Norton (both radiologists). This study
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was interpreted as showing normal alignment of the lumbar spine.

Mild desiccation or dehydration of the intervertebral discs from

the L2-3 level through the L5-S1 level was also noted. Minimal

bulging of the L2-3 disc, but no cord or nerve root impingement was

reported. A tiny right-sided annular bulge with an accompanying

tiny annular tear of the L3-4 intervertebral disc was also

observed.  However, there was no report of any spinal cord or nerve

root compression. Finally, this study was interpreted as showing no

bulges, protrusions, or herniations at the L4-5 or L5-S1 level, but

minimal facet hypertrophy at the level of L5-S1.  Again, there was

no observation of any spinal cord or nerve root compromise at the

L4-5 or L5-S1 levels. 

Following the MRI, Dr. Lewis diagnosed the claimant’s

difficulties as low back pain with a herniated disc. It was her

recommendation that the claimant be evaluated by a neurological

expert. The claimant was then sent to Dr. James Blankenship, a

neurosurgeon.  

The claimant was then initially seen by Dr. Blankenship on

April 7,2009. In his report of that date, Dr. Blankenship recorded

a history of the claimant’s previous fall at work on 2008 and

resulting right-sided low back pain and right radicular symptoms.

He also noted a history that the claimant had been essentially pain

free for eight months prior to her recent fall, except for some

mild paresthesia.  He observed the claimant’s current complaints

consisted of acute left-sided low back pain with radicular symptoms

into both legs.  He also noted that the claimant expressed the
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opinion that her current complaints were somehow different from

those following the 2008 fall. In this report, Dr. Blankenship also

stated that he had reviewed the claimant’s most recent lumbar MRI

and he gave a somewhat curious interpretation of this study. He

first stated that the MRI did not demonstrate any “significant

changes other than spondylosis”.  He then stated that this study

showed a lateral disc protrusion or herniation at L5-S1 on the left

and that this may very well be contributing to the claimant’s

present symptoms.  However, he failed to note any left-sided

protrusion or herniation at L3-4. In this report, he expressed the

opinion that the claimant’s symptoms were more likely the result of

a “Z joint” injury with an accompanying myofascial strain, rather

than any disc injury. Dr. Blankenship prescribed conservative

treatment, in the form of oral medications, physical therapy, and

ultimately epidural steroid injections.

The medical evidence shows that, upon referral from Dr.

Blankenship, the claimant underwent a series of two epidural

steroid injections by Dr. John Cannon, an anesthesiologist and pain

management specialist. These injections were given on both sides at

the level of L5-S1 disc.

In his May 7, 2009, report, Dr.  Blankenship indicated that

the claimant had experienced substantial relief from the initial

epidural steroid injection and that she was working diligently in

physical therapy. However, his physical examination remained

essentially unchanged. His diagnosis of the nature of his

difficulties continued to be that of  mechanical low back pain, an
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extreme lateral disc herniation, and myofascial and Z joint

“overlay”. Dr. Blankenship directed that the claimant’s

conservative treatment modalities (physical therapy, oral

medication, and epidural steroid injections) continue.

In his evaluation and report of June 4, 2009, Dr. Blankenship

noted an increase in the claimant’s symptoms with increased pain in

her right lower extremity. He also noted significant myofascial

tightness, marked weakness in the extensor hallucis longus and foot

dorsiflexors of the right lower extremity, and paresthesia in the

right foot. Due to this change in the claimant’s clinical

symptomatology, Dr. Blankenship ordered a repeat lumbar MRI.

This repeat lumbar MRI was performed on June 15, 2009.It was

interpreted by the radiologist, Dr. Shane McAlister, as showing a

normal alignment of the lumbar vertebrae, mild disc desiccation of

the intervertebral discs from L2  through L5 and annular bulging of

the discs from L2 through L4. A small right lateral protrusion

within an associated annular tear was observed, involving the L3-4

disc, with some abutment of the exiting nerve root, but no

significant impingement or compromise. A small left lateral

protrusion of the disc at L5-S1 that extended into the inferior

aspect of the neural exit foramina with some possible impingement

of the exiting nerve root was also noted. 

It appears that the respondents ceased providing the claimant

with medical services around the approximate time of  the June 15,

2009 lumbar MRI study. Following this test, the claimant sought

further medical treatment on her own.
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The medical record shows that the claimant next saw a Sandy

Branson, a physician’s assistant, on August 27, 2009. At that time,

the claimant reported complaints of continuing lumbar pain and

radicular difficulties with both legs, including weakness,

numbness, and tingling.  The claimant related that these symptoms

were sufficient to prevent him from driving and occasionally from

walking.  The claimant’s physical examination revealed tenderness

to palpitation of the lower back, diminished sensation in both

legs, and discomfort upon sitting.

The claimant was next seen by Dr. Mark Bonner, on December 1,

2009. In his report, Dr. Bonner noted complaints of persistent

aching in the lower back and decreased mobility. On his physical

examination, Dr. Bonner observed tenderness to palpitation of the

lumbar spine, negative straight leg raising tests, and negative

elevated leg testing. Dr. Bonner prescribed treatment in the form

of anti-inflammatories and pain medication. His diagnosis was

lumbar disc displacement and degenerative lumbar disc disease, both

of which were under suboptimal control. 

The claimant returned to Ms. Branson on December 30, 2009. At

that time the claimant reported that she had continuing back pain

and a worsening of the pain down her left leg.  On physical

examination, Ms. Branson observed tenderness over the lower back

with minimal palpitation and deceased range of motion in both the

back and right leg from reported complaints of pain.  Ms. Branson

also noted limping and inability to stand with back or spine

straight. In her report Ms. Branson also noted the claimant advised
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her that a third lumbar MRI was necessary in order for her to get

further treatment by Dr.  Blankenship. This test was scheduled by

Ms. Branson, but was apparently delayed due to the claimant’s

inability to obtain the funds to pay for this service.  

On February 26, 2010, the claimant was seen by Dr. Cathy C.

Luo, a pain management specialist. This evaluation was performed as

the result of a referral from Ms. Branson.  At the time of this

evaluation, the claimant continued to complain of pain in her lower

back and lower extremities and also complained of pain in her neck

or cervical spine. This is the first mention of any complaints or

difficulties involving the neck or cervical spine, and, in fact,

the prior reports of Ms. Branson not only failed to contain any

mention of complaints in this area, but also note that (on physical

examination) the claimant’s neck was pain free, supple, and had a

full range of motion. On her physical examination, Dr. Luo

initially observed that the claimant’s range of motion of her neck

or cervical spine was within normal limits, but subsequently

indicated that her range of neck motion was decreased. Dr. Luo

noted only tenderness to palpitation of the paraspinal musculature

and facet joints, but no “objective” abnormalities.  In regard to

the claimant’s lumbar spine, Dr. Luo’s examination revealed

tenderness to palpitation of the paraspinal musculature and facet

joints, deceased range of motion of the lumbar spine, and bilateral

positive straight leg raising tests.  She further noted that the

claimant’s reflexes were within normal limits, that her sensation

was intact, and that she walked with an antalgic gait.  Dr. Luo’s
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diagnosis was lumbosacral/thoracic radiculitis, lumbar spondylosis,

and displacement of lumbar intervertebral disc without myelopathy.

She prescribed pain medication in the form of Valium and Oxycodone,

along with an anti-inflammatory that was in the form of Naproxyn.

On March 15, 2010, the claimant again returned to Dr. Luo. At

that time, Dr. Luo recorded complaints of  continued  limitation of

motion, pain, and spasms in the back, neck, hips and legs.  On

physical examination, Dr. Luo observed limitations in range of

motion of the cervical and lumbar spines, tenderness to palpitation

of the musculature and facet joints of the cervical and lumbar

spines, and positive bilateral straight leg raising tests. The

claimant’s reflexes were still noted to be normal, as was the

strength in both lower extremities. The claimant’s sensation was

intact to light touch and pin prick in the lower extremities.

However, the clamant continued to display an antalgic gait. There

was no real change in the diagnosis made by Dr. Luo or in the

recommended treatment.

At the hearing, the claimant testified that her complaints in

her lower back and lower extremities have remained essentially the

same, since her fall on March 25, 2009.  She stated that she

continued to have constant sharp pain in her back, constant “bee

sting” pain in her left leg with twitching in the “nerves” of this

lower extremity, and occasional sharp pain in the right leg.  She

stated that her difficulties are aggravated by lifting, frequent

reaching, reaching overhead, and going up and down stairs.

Although she has returned to work for the respondent, she stated
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that she limits her performance of any activities that tend to

aggravate her symptoms.  

Clearly, the record indicates that the claimant has a

propensity to falls.  Further, the evidence establishes that, prior

to March 25, 2009, the claimant had experienced several injuries to

her lumbar spine with resulting episodes of pain in the lumbar area

and radicular symptoms in the lower extremities which were

sufficient to cause the claimant to seek medical services.

However, the fact that the claimant has had prior injuries or

damage to her lumbar spine, even if permanent in nature would not,

in and of itself, prevent the claimant’s lumbar and radicular

difficulties, on and after March 25, 2009, from being compensable.

Under the Act, aggravations of pre-existing physical injuries or

conditions may still be compensable.

After consideration of all the evidence presented, I find that

the claimant has proven by the greater weight of the credible

evidence that she experienced an accidental employment-related fall

on March 25, 2009.  I recognize that the claimant’s own testimony

is the only direct evidence she has presented to prove the

occurrence of this fall. However, I find her testimony to be

credible. Not only did the claimant appear to be a credible witness

during her testimony, but the description of the incident she gave

at the hearing coincides with all of the histories she related to

her various medical providers.  I would also note that, in her

testimony, the claimant identified multiple witnesses to this fall,

one of which was the owner of the respondent employer. However, the
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respondents have offered no testimony or other evidence that would

in any way indicate that the accidental fall, as described by the

claimant, did not occur. Clearly, the employment-related fall, as

described by the claimant, would logically produce sufficient

stress and trauma, to the claimant’s lumbar spine, to reasonably

cause or contribute to the subsequently diagnosed injury to this

portion of the claimant’s anatomy, and the various symptoms this

injury produced. 

After consideration of all the evidence presented, I also find

that the claimant has proven by the greater weight of the credible

evidence that she experienced a sudden and immediate onset of

lumbar and radicular symptoms, which would be indicative of the

occurrence of a physical injury to her lumbar spine, within a

reasonable period of time following the employment-related fall of

March 25, 2009.  In fact, the evidence shows that the onset of

these symptoms occurred contemporaneously with the fall.  Again, I

recognize that the claimant’s own testimony is  the only direct

evidence she has presented to prove this fact. Again, the claimant

appeared credible during this portion of her testimony. Her

testimony, in this regard to the lack of symptoms or difficulties

for several months prior to the March 25, 2009 fall and the sudden

and immediate onset thereafter, coincides with the histories that

she related to her various treating physicians.  The medical record

also shows no  medical treatment for any difficulties with the

claimant’s lumbar spine or radicular difficulties involving her

lower extremities from October 10, 2008 until March 25, 2009. 
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Finally, I find that the evidence presented fails to establish

any other reasonable cause for the episode of lumbar and radicular

symptoms that began on March 25, 2009.  The claimant had been

symptom free for some time prior to that date and there is no

evidence of any other trauma or stress to the claimant’s lumbar

spine around the time of the onset of this episode of symptoms.

Thus, the claimant has proven the likely or probable existence

of a causal relationship between the March 25, 2009 employment-

related accidental fall and her medically established and

objectively supported injury to her lumbar spine, Hall v. Pittman

Construction Company, 335 Ark. 104, 357 S.W. 2d 263 (1962).  This

would satisfy the first three definitional requirements of Ark.

Code Ann. §11-9-102(4)(A)(i).

The claimant’s testimony concerning the magnitude and severity

of her symptoms and the objectively demonstrated damage to the

claimant’s lumbar spine, as shown by the medical evidence, is

sufficient to prove that the claimant’s injury of March 25, 2009,

caused internal physical harm to her body and reasonably required

medical services.  This satisfies the remaining two definitional

requirements of Ark. Code Ann. §11-9-102(4)(A)(i).  

After consideration of all the evidence presented, it is my

opinion that the claimant has proven by the greater weight of the

credible evidence that, on March 25, 2009, she sustained a

“compensable injury” to her lumbar spine, as that term is defined

by Ark. Code Ann. §11-9-102(4)(A)(i).  Thus, the claimant would be
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entitled to appropriate benefits provided by the Act for this

compensable injury.

In reaching this decision, I have considered the factors set

out in the respondents’ trial brief. The respondents’ argument

appears to focus on three MRIs that were performed on the

claimant’s lumbar spine.  These studies were performed on July 8,

2008, March 26, 2009, and June 15, 2009. Unfortunately, MRIs are

not 100 percent reliable in detecting physical injuries and

defects. Further, the results produced by these studies are not

always obvious or clear cut and are often subject to varying

interpretations by different medical experts.

The original lumbar MRI, which was taken on July 8, 2008, was

interpreted by the radiologist that performed the study as

essentially overall normal.  He expressly opined that the L1-2 disc

and L5-S1 disc appeared normal.  He only noted some disc

desiccation or dehydration that involved the L2-3 disc, the L3-4

disc, and the L4-5 disc.  No bulge, protrusion, herniation, or

annular tear was observed.  However, when this study was reviewed

by Dr. Raben (an orthopaedic surgeon and back specialist), he

indicated that the studies showed disc desiccation or dehydration

of the bottom four discs and an “area of hypointensity” on the

right side of the L3-4 disc and on the left side of the L5-S1 disc.

Although Dr. Raben made a diagnosis of a lumbar disc herniation, he

did not indicate the level or levels of such a defect. However he

repeatedly expressed the opinion that this “herniated disc” was non

surgical. In his report of January 26, 2010, Dr. Blankenship
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expressed the opinion that the hypointensity on the July 8, 2008

MRI was a venous abnormality, rather than any discal injury or

defect.

The real confusion arises over the January 26, 2010 report of

Dr. Blankenship to the respondents. In this report, Dr. Blankenship

compared the July 8, 2008 MRI with the June 15, 2009 MRI. In this

report, Dr. Blankenship also purported to attribute the claimant’s

current lumbar and radicular difficulties to defects which involved

the L4-5 disc and L5-S1 disc.

First, it is my opinion that Dr. Blankenship’s reference to a

defect of the L4-5 disc, in the form of a right-sided lateral disc

herniation with an accompanying annular tear, is either an error in

dictation or typing.  The March 26, 2009 lumbar MRI was interpreted

by the radiologist as showing a right-sided bulge with an

accompanying annular tear that involved the L3-4 disc. The lumbar

MRI of June 15, 2009 was interpreted by the radiologist as also

showing a right-sided disc protrusion with an accompanying annular

tear that involved the L3-4 disc.  Neither study was interpreted by

the radiologist as showing any such defect involving the L4-5 disc.

It is obviously this defect at L3-4 to which Dr. Blankenship is

referring in his report of January 26, 2010.

Although Dr. Blankenship did not expressly mention in this

report the MRI of March 26, 2009, he had obviously previously

reviewed this study. In his report of April 7, 2009, Dr.

Blankenship expressed the opinion that this study showed the

presence of a left-sided lateral disc protrusion at L5-S1.
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Although such a defect was not noted by the radiologist, who

interpreted the March 26, 2009 study, it was noted by the

subsequent radiologist, who performed the June 15, 2009 MRI. As Dr.

Blankenship had detected and noted the presence of this defect on

the March 26, 2009 MRI, it is my opinion that this effect was

merely overlooked by the radiologist, who performed the March 26,

2009 study.

Clearly, as indicated by Dr. Blankenship in his January 26,

2010 report, neither of these defects were present at the time of

the July 8, 2008 lumbar MRI, but both of these defects were present

at the time of the March 26, 2009 and June 15, 2009 MRIs.  Either

or both of these defects could have reasonably been caused or at

least aggravated by the claimant’s fall on March 25, 2009.  In

light of the contemporaneous onset of the claimant’s symptoms from

these defects, this reasonable possibility becomes a probability.

II. MEDICAL SERVICES

Clearly, the claimant is entitled to reasonably necessary

medical services for her compensable lumbar injury, under the

provisions of Ark. Code Ann. §11-9-508. However, the claimant still

bears the burden of  showing that the medical services she has

actually received represent reasonably necessary medical services

under this section.

In order to meet this burden, the claimant must prove by the

greater weight of the credible evidence that the medical services

provided were necessitated by or connected with her compensable

lumbar injury. Further, she must prove by the greater weight of the
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credible evidence that such services were reasonable in light of

the potential benefit that these services offered in resolving or

stabilizing the actual physical damage caused by the compensable

injury and in returning the claimant to as near her preinjury state

as the permanent character will allow.

The greater weight of the evidence presented shows that the

medical services provided and recommended to the claimant for her

lumbar and radicular difficulties, on and after March 25, 2009, by

and at the direction of the physicians at the Washington Regional

Medical Center emergency room, Dr. Rebecca Lewis, Dr. James

Blankenship, Dr. Mark Bonner, Dr. Cathy Luo, and Sandy Branson,

APN, were necessitated by or connected with the claimant’s

compensable lumbar injury of March 25, 2009. All of the medical

services provided and recommended by these physicians were the

result of the claimant’s lumbar and radicular complaints that began

contemporaneously with her employment-related fall on March 25,

2009. Although Dr. Blankenship noted a change in the claimant’s

symptomatology on or about June 4, 2009, this change was primarily

a change in the magnitude of the claimant’s complaints and the

accompanying objective findings rather than the nature of these

symptoms.  Since the claimant’s compensable injury of March 25,

2009, the claimant had complained of pain and radicular

difficulties involving both of her lower extremities. Further, the

objectively demonstrated defects to which Dr. Blankenship

attributed to the claimant’s symptoms were not present in 2008, but

were initially noted the day after the employment-related fall of
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March 25, 2009. While these objectively demonstrated defects may

have worsened or increased, since the fall, there is no evidence

that such a change was due to any subsequent injury or trauma.

Rather, if any changes did occur, it would appear that this change

was merely the natural progression of these defects, over time and

due to the day to day activities of normal life.  

The greater weight of the evidence presented also establishes

that these medical services would be reasonable in light of their

intended beneficial purposes of reasonably assuring an accurate

determination of the nature and extent of the claimant’s

compensable injury, the treatment of the actual physical damage

caused by the compensable injury, and the alleviation of the

claimant’s symptoms and complaints due to the compensable injury.

The medical services provided and recommended to the claimant by

these physicians were of a type and nature that is recognized and

regularly employed throughout the general medical community for the

diagnosis and treatment of injuries such as that experienced by the

claimant on March 25, 2009.  Thus, these medical services would

have a reasonable expectation of accomplishing their beneficial

purpose.  

Thus, the medical services provided and recommended to the

claimant for her lumbar and radicular difficulties, on and after

March 25, 2009, by and at the direction of the physicians at the

Washington Regional Medical Center, Dr. Rebecca Lewis, Dr. James

Blankenship, Dr. Mark Bonner, Dr. Cathy Luo, and Sandy Branson,

APN, represent reasonably necessary medical services for the
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claimant’s compensable lumbar injury, under Ark. Code Ann. §11-9-

508. Pursuant to the provisions of this subsection, the respondents

are liable for the expense of these services, subject to the

medical fee schedule. 

III. TEMPORARY PARTIAL DISABILITY

The final issue concerns the claimant’s entitlement to

temporary partial disability benefits for the period of March 26,

2009 through a date yet to be determined.  The burden rests upon

the claimant to prove her entitlement to these benefits.

In order to meet this burden, the claimant must prove by the

greater weight of the credible evidence that, during this time, she

has continued within her healing period from the effects of the

compensable injury.  Further, she must prove by the greater weight

of the credible evidence that, during this time, she has

experienced a reduction in her average weekly wage as a result of

the effects of the compensable injury.

The duration of the healing period is a medical question,

which must be resolved on the basis of the medical evidence

presented. Ark. Code Ann. §11-9-702(12) defines the healing period

as that period for healing of the actual physical injury or damage

resulting from the employment-related accident.  Applicable case

law provides that the healing period ends, when the actual physical

injury or damage from the employment-related accident has entirely

resolved or has, at least, stabilized, at a level where nothing

further in the way of time or medical treatment offers a reasonable

expectation of improvement. The mere continuation of symptoms and
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necessity of medical treatment for relief of these chronic symptoms

are not sufficient, in and of themselves, to extend the healing

period.

In the present case, the medical evidence presented shows that

the claimant was under continuous active medical treatment for her

compensable lumbar injury from March 25, 2009 through at least the

date of hearing. When the claimant last saw Dr. Blankenship, on

June 4, 2009, Dr. Blankenship recommended both continued active

treatment and additional diagnostic testing. Some of this

additional diagnostic testing was subsequently performed (the June

15, 2009 lumbar MRI).  Other recommended testing (a discography)

has not been performed, due to the respondents’ refusal to

authorize such services and the claimant’s financial inability to

obtain such testing on her own. Clearly,  Dr. Blankenship did not

release the claimant from his care on June 4, 2009, and the

claimant would have undoubtedly continued under active treatment by

Dr. Blankenship, had she been unable to obtain such services. The

evidence further shows that due to the claimant’s lack of finances,

she has had to seek continuing medical treatment, on her own, from

other physicians. The claimant has been under active medical

treatment for her compensable lumbar injury by a number of medical

providers (Dr. Mark Bonner, Dr. Cathy Luo, and Sandy Branson, APN)

up to at least the date of hearing.  Thus, the claimant has

satisfied the first requirement for her entitlement to the

temporary partial disability benefits she now seeks.



Bowen-F903045 -27-

In regard to an actual decrease in wages, the respondents

submitted payroll records for the period of March 25, 2008 through

March 25, 2009. These records reflect that during this one year

period the claimant worked 1,124.82 hours.  This would average

21.63 hours per week. This would be significantly less than the 40

to 60 hours the claimant stated that she averaged during this

period, in her deposition.  Unfortunately, neither the respondents

nor the claimant have offered any payroll records for the period

following March 25, 2009.  The claimant’s testimony reflects that

during some weeks following her compensable injury, she worked for

the respondents and some weeks she may not have worked at all. She

also testified that during some of the weeks that she did not work,

she received temporary total disability benefits from the

respondents. However, the claimant’s testimony is extremely

nebulous and uncertain concerning the weeks she worked and the

weeks she didn’t work.  It is also nebulous and uncertain as to the

amount of hours that she actually worked, during the weeks that she

did work. The only week long period that she described with any

degree of specificity was the week prior to the hearing.  In regard

to this week, she testified that she thinks she worked 30 hours.

This would clearly be more hours than she averaged prior to her

March 25, 2009 fall and would result in wages for this week that

would be in excess of her average weekly wage at the time of her

compensable injury.  Obviously, she would be precluded from being

entitled to temporary partial disability benefits during this week.
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Legislature has seen fit to place the burden of proof on the

claimant, in regard to this issue.  After consideration of all the

evidence presented, I can only conclude that the claimant has

failed to present sufficient evidence to allow a determination of

the actual weekly loss of wages the claimant may have experienced,

after March 25, 2009.  It is impossible, from the evidence

presented by the claimant to determine, with any degree of specific

certainty, the particular weeks, after March 25, 2009, that the

claimant may have experienced a decease in her wages, due to the

effects of her compensable lumbar injury. It is also impossible to

determine from the evidence presented by the claimant with any

degree of certainty, the specific amount of any such reduction in

the claimant’s wages, resulting from the compensable lumbar injury.

Thus, I have no alternative but to deny and dismiss the present

claim for temporary partial disability benefits.

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On March 25, 2009, the relationship of employee-employer-

carrier existed between the parties.

3.  On March 25, 2009, the claimant earned wages sufficient to

entitle her to weekly compensation benefits of $113.00 for both

total disability and permanent partial disability.

4.  On March 25, 2009, the claimant sustained a compensable

injury to her lumbar spine. Specifically, the claimant has proven

by medical evidence, which is supported by objective findings, the
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actual existence of the physical injury or condition, which is

alleged to be compensable. Further, she has proven by the greater

weight of the credible evidence that this physical injury arose out

of and occurred in the course of the employment with the

respondent, was caused by a specific incident, is identifiable by

time and place of occurrence, caused internal physical harm to her

body, and required medical services.

5. The medical services provided and recommended to the

claimant for her lumbar and radicular difficulties, on and after

March 25, 2009, by and at the direction of the physicians at the

emergency room of the Washington Regional Medical Center, Dr.

Rebecca Lewis, Dr. James Blankenship, Sandy Branson, APN, Dr. Mark

Bonner, and Dr. Cathy Luo represent reasonably necessary medical

services for the claimant’s compensable injury, within the meaning

of Ark. Code Ann. §11-9-508. Pursuant to the provisions of this

subsection, the respondents are liable for the expense of these

services, subject to the medical fee schedule.

6. The claimant has failed to prove that she is entitled to

temporary partial disability benefits for the period of March 26,

2009 through a date yet to be determined. Specifically, the

claimant has failed to prove that during this period she

experienced an identifiable decrease in her average weekly wage, as

a result of the effects of her compensable lumbar injury.

7. The respondents have controverted this claim in its

entirety.
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8. As no benefits have been herein awarded to the claimant, no

controverted attorney’s fee can be awarded to her attorney, at this

time.

ORDER

The respondents shall be liable for the expenses incurred by

the claimant as the result of medical services provided her and

recommended to her for her compensable lumbar injury by the

physicians at the emergency room of Washington Regional Medical

Center on March 25, 2009, Dr. Rebecca Lewis, Dr. James Blankenship,

Sandy Branson, APN, Dr. Mark Bonner, and Dr. Cathy Luo. This award

specifically includes the additional testing and follow up that was

previously recommended by Dr. Blankenship.  

Based on my foregoing findings and conclusions, I have no

alternative but to deny and dismiss the claimant’s request for

temporary partial disability benefits, at this time.

All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                  
           MICHAEL L. ELLIG

                        ADMINISTRATIVE LAW JUDGE            

  

         


