
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F807657

MICHAEL BEATTY CLAIMANT

USA TRUCK, INC., SELF INSURED RESPONDENT
                                          

OPINION FILED OCTOBER 22, 2010

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in  Fort
Smith, Sebastian County, Arkansas.

Claimant represented by ADRIENNE MURPHY, Attorney, Fayetteville,
Arkansas.

Respondent represented by SCOTT ZUERKER, Attorney, Fort Smith,
Arkansas.  

STATEMENT OF THE CASE

A hearing was held in the above styled claim on August 10,

2010, in Fort Smith, Arkansas.  The deposition of the claimant was

taken on July 12, 2010, and has been admitted as Respondent’s

Exhibit No. 2 to this proceeding. The deposition of Reba Jane

Beatty, the claimant’s wife, was taken on July 12, 2010, and has

been admitted as Respondent’s Exhibit No. 3 to the hearing. 

A pre-hearing order was entered in this case on September 15,

2009.  This pre-hearing order set out the stipulations offered by

the parties and outlined the issues to be litigated and resolved at

the forthcoming hearing. Prior to the commencement of the hearing,

the parties announced that they could agree on an additional

stipulation that being that the respondent had accepted liability

for and had paid permanent partial disability benefits for a

permanent physical impairment of 14 percent of the claimant’s leg

below the knee and had further paid an additional $650.72 in

permanent partial disability benefits. The parties  also announced
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that the issues of the claimant’s entitlement to additional medical

services by Dr Kendrick and additional temporary total disability

benefits had been amicably resolved and were now moot.  A copy of

the pre-hearing order with these amendments noted thereon was made

Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:

1. On August 4, 2008,  the relationship of employee-self

insured employer existed between the parties.

2. The appropriate weekly compensation benefits are $522.00

for total disability and $392.00 for permanent partial

disability.

3. On August 4, 2008, the claimant sustained a compensable

injury to his right foot/ankle.

4. There is no dispute over the payment of medical expenses

incurred through April 27, 2009.

5. There is no dispute over temporary total disability

accruing through April 27, 2009.

6. Respondent’s have accepted liability for permanent

partial disability benefits for a permanent physical

impairment of 14 percent to the leg below the knee and

have paid permanent partial disability benefits that

exceed this amount of $650.72.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:
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1. The claimant’s entitlement to permanent disability

benefits. 

2. Appropriate attorney’s fee.

In regard to these issues, the claimant contends that he is

entitled to benefits for permanent disability benefits in excess of

those voluntarily paid by the respondents.

In regard to these issues, the respondent contends:

“a. Respondents contend that all appropriate
benefits to which claimant has shown
entitlement to have been provided. Respondents
contend that claimant has failed to meet his
burden of proving entitlement to additional
benefits.”
  

 DISCUSSION

  The central issue in this case is the claimant’s entitlement

to permanent disability benefits for his compensable injury of

August 4, 2008.  As the claimant’s compensable injury was to a

portion of his body that is “scheduled”, under Ark. Code Ann. §11-

9-521, the claimant is limited to permanent disability benefits

only for the permanent physical impairment to this scheduled

member, unless he can establish that his compensable “scheduled”

injury has rendered him permanently totally disabled.  The burden

rests upon the claimant to prove the extent of permanent disability

caused by the compensable injury. In fact, he must prove that the

compensable injury is the “major cause” of the disability or

impairment.

The first matter to be addressed is the extent of permanent

physical impairment that has resulted from the claimant’s
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compensable injury. It is the duty of this Commission, rather than

any medical expert, to determine the proper degree or percentage of

this permanent physical impairment, in accordance with the various

requirements of this Act.  Although medical evidence may clearly be

relevant to this issue, it is not absolutely required. However, in

order for any expert medical opinion on this subject, it must be

stated “within a reasonable degree of medical certainty”, Ark. Code

Ann. §11-9-102(16)(B). Further, such medical opinion can give no

consideration to pain, Ark. Code Ann. §11-9-102(16)(A)(ii)(a).  In

the present case, three separate physicians have expressed opinions

on the degree or percentage of permanent physical impairment that

has resulted from the claimant’s compensable injury to his right

lower leg/ankle/foot.

The claimant has offered the opinion of Dr. John Kendrick, a

general surgeon and one of the claimant’s treating physicians for

his compensable injury. In his report of November 10, 2009, Dr.

Kendrick stated:

“I rate the impairment of his (the claimant’s)
forefoot to be 50%, which translates to 34% of
the lower extremity. Impairment of the
hindfoot, considering that he is 10%
ankylosed, also translates to 10% of the lower
extremity. Impairment of the ankle and leg
also translates to 10% of the lower extremity.
His neuropathy gives him 100% of the sole and
heel, each being 5% of the foot, adding up to
10% of the lower extremity each for a total of
75% of the lower extremity disability rating
and 30% of the whole person.”

The respondent has offered the report of Dr. Jason Pleimann,

a board certified orthopaedic surgeon with a further specialty in
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the diagnosis and treatment of injuries and conditions of the foot

and ankle. Dr. Pleimann has not treated the claimant for his

compensable injury, nor has he even personally seen or examined the

claimant. The opinion of Dr. Pleimann is based solely upon his

review of the medical records generated by the claimant’s

compensable injury. In his report of April 30, 2010, Dr. Pleimann

stated:

“In my review of the records, Mr. Beatty had a
discharge summary form physical therapy, dated
June 26, 2009, that indicated his range of
motion of the ankle and hindfoot.  These range
of motion determinations all fall within the
normal range; and therefore, give him a 0%
impairment rating, based on range of motion. 
He’s had a CAT scan, MRI, and plain films of
the ankle which also indicated that there is
no evidence of fracture or significant post
traumatic arthritis; and therefore, he has 0%
impairment rating, based on arthritic joint
interval and diagnosis.

 
He has had normal nerve conduction velocities
of the lower extremity, done by Dr. Morse, on
March 30, 2010; however his complaints
include, what sounds to be, neurotic type pain
that roughly associate to the tibial nerve
with dysesthesias in the plantar aspect of the
foot.

 
Therefore, based on the AMA Guides to
Permanent Impairment, IV Edition, specifically
citing table 68, on page 89, for the medial
plantar branch of the tibial nerve, he has a
2% whole person, 5% lower extremity, 7% foot
impairment rating for the lateral plantar
branch, he has a 2% whole person, 5% lower
extremity, 7% foot impairment rating.

  
Utilizing the combined values chart, this
would give him a 4% whole person, 10% lower
extremity, and 14% foot impairment rating,
based on his neurologic deficit.  This is the
only relatively objective finding on which I
could base an impairment rating.
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I do believe that it’s possible that one could
consider rating Mr. Beatty based on skin
disorder, if he has painful scars or recurrent
wound problems and therefore one could
consider using table 2 on page 280, to assign
a whole person impairment. However, there has
been no indication in the medical records
provided to me that these have been a
significant issue for him.

Certainly if his wounds themselves were a
concern, I would need to evaluate him
personally in the form of an independent
medical evaluation and I would be happy to do
so, if required.

  
The above findings are given within a
reasonable degree of medical certainty.”

The respondent has also offered a report from Dr. R. Cole

Goodman. Dr. Goodman is a board certified plastic surgeon.

However, he, too, has never treated or even personally seen or

evaluated the claimant. His report is also based solely on a review

of the claimant’s various medical reports and records, including

the report of Dr. Pleimann. In his report of June 8, 2010, Dr.

Goodman stated:

“Range of motion determinations are within the
normal range and therefore, a zero impairment
rating based on range of motion.

Based on his CAT scan, MRI, and plain films of
his ankle, which show no evidence of fracture
or post traumatic arthritis, again zero
impairment rating.

  
Normal nerve conduction velocities of the
lower extremity on March 30, 2010.

  
He (the claimant) is having pain which Dr.
Plehman (sic) has addressed and based on the
AMA Guidelines to Evaluation of Permanent
Impairment, 4th Edition, he specifically sites
(sic) Table 68, page 89, the rating of two
percent to the hole (sic) person; five percent
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to the lower extremity, seven percent
impairment of the foot for the lateral plantar
branch of the tibial nerve, and has the same
for the medial  aspect giving him a total of
four percent to the person as a whole, ten
percent to the lower extremity, and fourteen
percent to the foot impairment rating, based
on his pain.

I also concur with Dr. Plehman’s (sic)
consideration concerning the skin disorder,
and again, with the records I have been
provided I do not find any evidence that he
has had a significant problem since his wound
finally healed.

Based on the objective evidence that I can
evaluate, I would concur with Dr. Plehman’s
(sic) evaluation and point out that Dr.
Kendrick did not give any objective evidence
for his rating or if he did, he did not
specify this as determined in the AMA
Guideliness to Evaluation of Permanent
Impairment, 4th Edition. 

My opinion is that Dr. Plehman’s (sic)
evaluation is the determination I would agree
with.”

The Act requires that any assessment of permanent impairment

must be supported by “objective and measurable” physical findings,

Ark. Code Ann. §11-9-704(c)(1)(B).  The Act further requires that

any assessment of permanent physical impairment must be made in a

manner that would conform to the methods adopted by the

Commission’s Official Rating Guide, which at the present time is

the American Medical Association’s Guides to the Evaluation of

Permanent Impairment, Fourth Edition, Ark. Code Ann. §11-9-521(h).

Further, in determining the extent of permanent physical

impairment, no consideration can be given to complaints of pain,

Ark. Code Ann. §11-9-102(16)(A)(ii)(a). Finally, the evidence must

show that the compensable injury was the “major cause” of the
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permanent physical impairment, Ark. Code Ann. §11-9-

102(4)(F)(ii)(a).  The term “major cause” is defined as “more than

50 percent of the cause”, Ark. Code Ann. §11-9-102(14)(A). 

After consideration of all the evidence presented, I find that

I can place little weight and credit on Dr. Kendrick’s assessment

of permanent physical impairment. As recognized, by Dr. Goodman,

Dr. Kendrick fails to indicate that he employed the Commission’s

Official Rating Guide, in any way, at arriving at his assessment of

permanent physical impairment.  When Dr. Kendick’s impairment

rating is compared with the various methods provided by the

Commission’s Official Rating Guide, it becomes apparent that he did

not use this Official Rating Guide in reaching his assessment of

permanent physical impairment, as none of the methods contained in

the guide would correlate with his various individual assessments.

Further, Dr. Kendrick identifies no basis for his assessment of the

50 percent permanent impairment to the claimant’s “forefoot” which

he extrapolates to a 34 percent to the impairment of the lower

extremity. Dr. Kendrick also gives no basis for his impairment of

the claimant’s ankle and leg, which he simply concluded to be the

equivalent of 10 percent impairment to the lower extremity. In his

assessment or impairment to the claimant’s hindfoot, which he

concluded to be the equivalent of a 10 percent impairment to the

lower extremity, Dr. Kendrick stated that this impairment was based

on a 10 percent “anklylosis” or fusion of one or more of the joints

in this portion of the claimant’s body. There is no such thing as

a 10 percent anklylosis or fusion, either a joint is fused or it is
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not fused. None of the various radiological studies, which have

been performed on the claimant, show any evidence of an anklysosis

or abnormal fusion of any of the joints in the claimant’s foot or

ankle, particularly his hindfoot. Finally, Dr. Kendrick assessed an

impairment of 10 percent to the lower extremity for a neuropathy of

the sole and heel of the claimant’s right foot. While there be some

objective support for the existence of such a traumatic neuropathy

that involves portions of the claimant’s right foot, Dr. Kendrick’s

assessment of impairment for this neuropathy would not comply with

the methods set out in the Official Rating Guide for the assessment

of impairment for such a loss.

I find that greater weight and credit must be afforded to the

expert medical opinion of Dr. Pleimann on the extent of permanent

physical impairment. Even though he has never treated, evaluated,

or even seen the claimant, he clearly had sufficient information to

be able to formulate his opinion.  Dr. Pleimann also employed the

methods contained by the Official Rating Guide, as required by the

Act.  Thus, satisfying the requirement of Ark. Code Ann. §11-9-

521(h). He also adequately explained the basis for his assessment

of this degree of permanent impairment, i.e. this dysesthesias in

the plantar aspect of the claimant’s right foot that would conform

to the area innervated by the medial plantar and lateral plantar

branches of the tibial nerve. Dr. Pleimann’s assessment is in

accord with the other evidence presented.  The presence of this

neurological damage is consistent with and supported by the

electroneurological studies performed on the claimant’s right lower
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leg, ankle, and foot by Dr. Morse.  Although Dr. Morse indicated

that this testing did not reveal any evidence of “significant”

nerve damage, his testing clearly showed the presence of some

neurological abnormalities in this area.  I find that the medical

evidence contains sufficient “objective findings” to “support” Dr.

Pleimann’s assessment of permanent physical impairment, as required

by Ark. Code Ann. §11-9-704(c)(1)(B).  Finally, the greater weight

of the credible evidence presented, particularly the evidence

showing that this neurological defect involved only the claimant’s

right lower extremity would be sufficient to establish that the

claimant’s compensable injury of August 4, 2008, was the “major

cause” of this damage and the resulting degree or percentage of

permanent physical impairment.

In reaching this decision, I am aware that Dr. Goodman

concurred with Dr. Pleimann’s assessment of permanent physical

impairment.  However, Dr. Goodman implied that this assessment was

based solely upon consideration of complaints of “pain”, a factor

prohibited by Ark. Code Ann. §11-9-102(16)(A)(ii)(a).  Dr. Pleimann

did expressly state that his assessment was based upon the

dysesthesias or abnormal sensations over portions of the claimant’s

right foot.  His opinion would also be supported by the finding of

neurological abnormalities in this same area by the testing of Dr.

Morse. 

Dr. Pleimann and Dr.  Goodman also indicated that the claimant

may have some degree of permanent physical impairment, as a result

off permanent damage to his skin or his lower leg, ankle, and foot
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from the “de-gloving” of this area in the employment-related

accident of August 4, 2008.  However,  as neither of these

physicians had actually examined the claimant, neither of these

physicians expressed any opinion on the extent of such an

impairment.  

The Commission’s Official Rating Guide does provide methods

for rating the permanent impairment for permanent damage from skin

loss.  There is even a method for rating impairment from such

damage, if it involves the lower extremity, particularly the foot.

This method is contained in table 67 on page 88 of the guides.

Additional methods for rating permanent impairment due to skin

loss, scars, and skin grafts, in general, are contained in chapter

13 of the Official Rating Guide, beginning on page 277.  However,

section 3.2J and table 67 on page 88 of the guides would seem the

most appropriate method.  

Neither party has found it necessary to tender the initial

medical records of the claimant’s treatment for his compensable

injury at the Winchester Hospital in Virginia.  There are also no

records covering the claimant’s initial treatment in northwest

Arkansas by a Dr. Hudec.  The only report associated with Dr. Hudec

is a notation by Dr. Hudec’s nurse in reply to a letter that was

sent by the respondent in April of 2009.  In this note, Dr. Hudec’s

nurse simply stated that the claimant had “completely healed” and

could return to work.

  A report from Dr. Morse dated March 30, 2009, related that

he had observed a number of skin grafts on the claimant’s right
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foot, some of which contained a few areas that appeared to look

like some early skin break down of the grafts. A subsequent

notation by  Mary Julia Rogerson, the rehabilitation therapist at

Ortho-Rehab, more accurately identified the affected areas. In her

report of May 4, 2009, she noted the presence of “healed

lacerations” along the right tibia, the dorsum of the right foot,

and over the heel and arch of the right foot. None of the

subsequent reports of any of the claimant’s various physicians,

including Dr. Kendrick, have indicated any difficulties or

abnormalities with the scarring or skin grafts on the claimant’s

right lower leg, ankle, or foot. In his testimony at the deposition

and at the hearing, the claimant stated that he has continued to

experience pain in his right foot and ankle, particularly the heel

of his foot and that these difficulties increase with walking.  As

previously noted, the medical records note skin grafting over the

heel, but give no indication that the claimant experienced any

scarring or skin grafts on the plantar surfaces of his right foot.

Table 67 of the guides provides for a permanent physical

impairment for skin damage to the ischial covering of the leg that

requires frequent unwaiting and limited sitting time, to the tibial

tuberosity covering that limits kneeling, to the heel covering that

limits standing and walking time, to the plantar surface or

metatarsal head covering that limits standing or walking time, and

the chronic osteomyelitis with active drainage. There is no

evidence in the record that the claimant has or is experiencing

chronic osteomyelitis with active drainage. There is also no
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evidence in the record that the claimant has any skin loss or

grafting over the plantar surface or the metatarsal head covering.

  There is also no evidence in the record that the claimant has

experienced any skin loss of grafting over the tibial tuberosity

of his knee or over the ischial covering of his upper leg. Thus,

the claimant would not be entitled to any rating of permanent

physical impairment under these various categories.   

There still remains the category of “heel covering that limits

standing and walking time”, which carries an impairment rating of

35 percent to the foot.  It is my opinion that the greater weight

of the evidence shows that the claimant satisfies the criteria to

place him into this category.  The claimant has sustained permanent

damage to the skin covering of the heel of his right foot. The

claimant’s credible testimony and other evidence presented

establishes that this damage limits the claimant’s standing and

walking time.

Therefore, I find that the claimant is entitled to an

additional permanent physical impairment of 35 percent to the foot

pursuant to table 67 on page 88 of the Commission’s Official Rating

Guide. This degree of permanent physical impairment is calculated

in a manner that conforms to the Commission’s Official Rating

Guide, satisfying the requirements of Ark. Code Ann. §11-9-521(h).

This degree of impairment is supported by “objective and measurable

physical findings” (i.e. the visible grafting and scarring from on

the claimant’s heel), satisfying the statutory requirement of Ark.

Code Ann. §11-9-704(c)(1)(B).  It gives no consideration to pain,
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as prohibited by Ark. Code Ann. §11-9-102(16)(A)(ii)(a).  Finally,

as the compensable injury was the sole cause of the permanent

damage to the skin on the claimant’s right heel, this injury would

clearly be the “major cause” of the degree of permanent physical

impairment that resulted from this damage, satisfying Ark. Code

Ann. §11-9-102(4)(F)(ii)(a).  Therefore, the claimant is also

entitled to permanent partial disability benefits for this degree

or percentage of permanent physical impairment.

The only remaining issue is whether the claimant has been

rendered permanently totally disabled by his compensable injury.

In order to be entitled to such benefits, the claimant must prove

by the greater weight of the credible evidence that he has been

rendered permanently totally disabled from all forms of regular

gainful employment, for which he would otherwise be qualified, by

the effects of his compensable injury of August 4, 2008.

Clearly, the claimant has experienced some limitations or

restrictions on his potential employment activities by the

permanent effects of his compensable injury. He is precluded from

significant walking or standing for substantial periods and will

indefinitely experience some level of chronic pain that may

periodically require narcotic medication. These restrictions would

obviously exclude him from a number of employments for which he

would otherwise be qualified. However, the claimant also has

various other difficulties that posed an impediment to his return

to regular gainful employment, which have not been shown to be

related to his compensable injury of August 4, 2008. These
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difficulties include problems with his neck, shoulders, arm, and

mental faculties, most of which are likely related to the

claimant’s diabetes and the wear and tear of 66 years of life.  

After consideration of all the evidence presented, it is my

opinion that the claimant has failed to prove that he has been

rendered permanently totally disabled from performing all forms of

regular gainful employment, for which he would otherwise be

qualified, by the effects of his compensable injury of August 4,

2008. When only the limitations imposed upon the claimant’s

potential employments by the permanent effects of the compensable

injury to his right lower leg, ankle, and foot are considered, in

light of the claimant’s age, education, and previous work

experience, there would still exist a sufficient number of

potential employments in light delivery, short haul truck driving,

dispatching, and clerical/sales to provide the claimant with a

reasonable expectation of obtaining regular gainful employment.  

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation

Commission has jurisdiction of this

claim.

2. On August 4, 2008,  the claimant earned

wages sufficient to entitle him to weekly

compensation benefits of $522.00 for

total disability and $392.00 for

permanent partial disability.
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3. On August 4, 2008, the claimant sustained

a compensable injury to his right lower

leg/ankle/foot.

4. There is no dispute over the payment of

medical expenses incurred through April

27, 2009.

5. There is no dispute over the payment of

temporary total disability benefits

through April 27, 2009.

6. The claimant has sustained a permanent

partial disability, solely for permanent

physical impairment, of 49 percent to his

leg below the knee. Specifically, the

claimant has proven by the greater weight

of the credible evidence that his

compensable injury was the “major cause”

of this degree of permanent physical

impairment, that this degree of permanent

physical impairment is supported by

“objective and measurable physical

findings”, that this degree of permanent

physical impairment was calculated in a

manner that conforms to the Commission’s

Official Rating Guide, and that this

degree of permanent physical impairment
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gives no consideration to complaints of

pain.

7. The claimant has failed to prove by the

greater weight of the credible evidence

that the compensable “scheduled” injury

to his right lower leg/ankle/foot has

rendered him permanently totally

disabled. Thus, pursuant to Ark. Code

Ann. §11-9-521, the claimant is limited

to permanent partial disability benefits

for the permanent physical impairment of

49 percent to the leg below the knee.

8. The respondent has controverted the

claimant’s entitlement to any permanent

disability benefits in excess of that

attributable to a permanent physical

impairment of 14 percent to the leg below

the knee.

9. The appropriate attorney’s fee for the

claimant’s attorney is the statutory

attorney’s fee on the controverted

permanent partial disability benefits,

which has herein been awarded, of an

additional 35 percent to the leg below

the knee.
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ORDER

The respondent remain liable for all reasonably necessary

medical services required by the claimant’s compensable injury.  

The respondent shall pay to the claimant permanent partial

disability benefits for a permanent physical impairment of 49

percent to the leg below the knee and shall be entitled to credit

for all permanent disability benefits previously paid.

The respondent shall pay to the claimant’s attorney the

statutory attorney’s fee on the controverted permanent partial

disability benefits herein awarded. One-half of this fee is the

obligation of the respondent in addition to these benefits. The

remaining one-half of this fee is to be withheld by the respondent

from such benefits.

All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                              
                         MICHAEL L. ELLIG
                           ADMINISTRATIVE LAW JUDGE
                              

   

                  
   

                                         


