
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F810375

JERRY BARHAM CLAIMANT

TYSON FOODS RESPONDENT
SELF INSURED                                                     

OPINION FILED APRIL 1, 2010

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by MICHAEL HAMBY, Attorney, Greenwood,
Arkansas.

Respondent represented by DIANE GRAHAM, Attorney, Fort Smith,
Arkansas. 

STATEMENT OF THE CASE

A hearing was held in the above styled claim on January 5,

2010, in Fort Smith, Arkansas. A pre-hearing order was entered in

this case on November 4, 2009.  This pre-hearing order set out the

stipulations offered by the parties and outlined the issues to be

litigated and resolved at the present time.  A copy of this pre-

hearing order was made Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:

1. On December 9, 2006,  the relationship of employee-self

insured employer-TPA existed between the parties.

2. The appropriate weekly compensation benefits are $218.00

for total disability and $163.00 for permanent partial

disability.

3. On December 9, 2006, the claimant sustained compensable

injuries to his left shoulder and left elbow.
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4. There is no dispute at present over benefits attributable

to the compensable injuries to the claimant’s left

shoulder and left elbow.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. Whether the claimant also sustained compensable injuries

to his neck and back in the employment-related fall on

December 9, 2006.

2. The claimant’s  entitlement  to  medical services,

temporary total disability from November 11, 2008 through

a date yet to be determined, and attorney’s fees for his

alleged compensable injuries.

In regard to these issues, the claimant contends:
  
“The claim was initially accepted as
compensable and appropriate payment made
through the end of October 2008.  The claimant
would respectfully assert that all of the
aforedescribed injuries are compensable, that
he is entitled to temporary total disability
from October 1, 2008 through a date yet to be
determined as well as continuing medical and a
statutory attorney’s fee.”
   

In regard to these issues, respondent contends:

“Respondent accepted claimant’s December 9,
2006 injury to his left elbow and left
shoulder as compensable and have paid all
appropriate benefits.

Claimant has been receiving short-term
disability benefits since November 11, 2008, and may have received long-term

disability benefits, thus respondent is entitled to a
credit if indemnity is owed.”

 DISCUSSION
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The respondent admits that the claimant was involved in a

specific work-related incident on December 9, 2006.  This specific

incident was in the form of a fall.  The respondent has also

conceded that, in this employment-related fall, the claimant

sustained compensable injuries to his left shoulder and left elbow.

The respondent has, to date, provided the claimant with all

requested appropriate workers’ compensation benefits for his

compensable left shoulder and left elbow injuries.

The dispute in this case arises over whether the claimant also

sustained “compensable injuries” to his neck and back in this same

fall. The burden rests upon the claimant to prove all of the

elements necessary to establish these alleged compensable injuries.

The first of these essential elements are found in Ark. Code

Ann. §11-9-102(4)(D).  This subsection requires that the claimant

“establish” by medical evidence, the actual existence of physical

injuries or damage to these portions of his body. Further, the

claimant must show that the actual existence of these physical

injuries or damage is supported by “objective findings”, as that

term is defined in Ark. Code Ann. §11-9-102(16)(A)(i).

The medical evidence unquestionably shows that the claimant

has extensive physical damage or defects involving his cervical,

thoracic, and lumbar spines.  Further, the evidence shows that the

actual existence of this physical damage or defects is supported by

a number of “objective findings”, as that term is defined by Ark.

Code Ann. §11-9-102(16)(A)(i). These objective findings are

abnormalities noted on multiple plain x-rays and multiple MRI scans
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of the claimant’s cervical, thoracic, and lumbar spines.  Thus, the

claimant has satisfied the statutory requirements for a

“compensable injury” to his neck and back that are set out in Ark.

Code Ann. §11-9-102(4)(D).

Next, the claimant must prove by the greater weight of the

credible evidence that one or more of these medically established

and objectively documented physical injuries or damage satisfies

the definitional requirements for a “compensable injury”, which are

contained in Ark. Code Ann. §11-9-102(4)(A)(i). These definitional

requirements are:

(1) The physical injury or damage must arise
out of and occur in the course of the
employment.

(2) The physical injury or damage must be
caused by a specific incident.

(3) The physical injury or damage must be
identifiable by time and place of
occurrence.

(4) The physical injury or damage must cause
internal or external physical harm to the
claimant’s body.

(5) The physical injury or damage must be
such as to reasonably require medical
services or result in disability.

In order to satisfy the first three of these definitional

requirements, the claimant must prove by the greater weight of the

credible evidence the existence of a causal relationship between

the specific employment-related incident or fall on December 9,

2006, and a physical injury or damage to his neck and/or back.

However, the existence of this causal relationship need not be

proven to an absolute certainty.  It is only necessary that the
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existence of this relationship is likely or probable. Further, the

claimant need not prove that the specific employment-related

incident or fall, on December 9, 2006, was the sole or even “major”

cause of the physical injury or damage.  It is only necessary that

he prove that this incident was a contributing cause.

 The claimant testified that, when he slipped and fell on

December 9, 2006, he struck the floor on his left elbow and

shoulder. The claimant’s testimony coincides with the descriptions

of the fall that he gave to his various medical providers and to

his employer.  He described his initial complaints as being limited

to his left shoulder and left elbow. Again, this testimony

corresponds to his initial complaints recorded by his various

initial medical providers and the statements he gave to the

respondent employer. 

In his testimony, the claimant stated that, approximately

three months after his fall, his pain in his left shoulder and

elbow “eased up”. At that time, he first noticed pain in the area

of his upper back.  With movement or use this pain would spread

from his upper back into his left shoulder.  In his testimony the

claimant also indicated that, at some point, he subsequently began

experiencing difficulties in his neck.  Finally, he indicated that

he then developed complaints in his lower back and more numbness

and symptoms in his legs. He admitted that he had experienced

periodic difficulties with his lower back in the past, but

maintained that his current difficulties were “different”.  In his

testimony, the claimant did not indicate exactly when these neck
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and  “different” lower back difficulties began.  Curiously, it was

also his testimony that the only problems that he was continuing to

experience at the time of the hearing were those involving his

“mid-back” (T.8).  

The record reveals that prior to December 9, 2006,  the

claimant has experienced a number of employment-related injuries.

Most of these injuries involved difficulties with his lower back

and his lower extremities and were the result of falls. Prior to

his employment with the respondent, he had experienced an

employment-related injury to his lower back that required surgical

intervention, apparently at the L5-S1 level.

The medical record shows that in 1993, the claimant

experienced an employment-related fall, while in the employ of the

respondent.  This fall resulted in complaints involving his lower

back, left hip, and left lower extremity.

In 2000, the claimant sought medical treatment for a number of

complaints, including a weakness in his legs and a feeling “like

they are going to give out”.  The cause for the onset of these

complaints is not clear.

   In 2003, the claimant sought medical treatment for right

shoulder pain.  He further indicated that this had also been a

problem “in the past”.  

In 2004, the claimant sought medical services for chronic

intermittent numbness in his left foot and a new episode of pain

radiating down his left leg.  He attributed these difficulties to

a fall at the respondent.  
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In 2005, the claimant sought medical services for an episode

of lumbar pain, which resulted from a non job-related incident.  At

that time, he also gave a history of periodic episodes of bilateral

radicular pain into his lower extremities that have been present

since his back surgery in the early-90's.

 In 2006, the claimant sought medical services for complaints

of pain that began in his chest, then went into his back, and

finally radiated down his left arm. On June 12, 2006, the claimant

gave a history of chronic back pain. On June 23, 2006, the claimant

was seen with complaints of improving lower back pain, but with an

onset of renewed right shoulder difficulties. On July 31, 2006,

symptoms were noted of pain and stiffness in the claimant’s hands,

knees, and feet.  The claimant’s complaints, including his low back

pain, appear to have persisted. In August of 2006, the claimant

sought the assistance of his treating physician in an attempt to

obtain long-term disability benefits. This was apparently

unsuccessful, as the claimant was working four months later on

December 6, 2006.  

As previously indicated, the medical evidence corroborates the

claimant’s testimony that he did not experience any difficulties

with his neck, or upper back until several months after his

employment-related fall on December 9, 2006.  No mention of any

complaints with these portions of his body is found in the medical

evidence, until a physical therapy report that is dated April 16,

2007.  In that report complaints of trigger points at the vertebral

border of the left scapula were noted.  
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No complaints, involving the claimant’s neck or cervical

spine, were recorded until after the June 8, 2007 report of Dr.

Bebout. In this report, Dr. Bebout stated:

“He still complains of symptoms with a little
bit of triceps burning pain, but primarily
neurological symptoms from his neck following
this fall, as well.”

Dr. Bebout does not identify these “neurological symptoms” and none

are indicated in his reported physical examination of that date,

which appears to have been essentially normal. In this report, Dr.

Bebout further stated:

“He may have had a neck injury from this fall,
as well, that needs to be evaluated.”

Curiously, it was immediately after this report of Dr. Bebout the

medical evidence noted the first report of complaints of neck pain.

The first step taken to carry out Dr. Bebout’s recommendation

to  investigate the possibility that the claimant’s left shoulder

and upper extremity difficulties were radicular in nature was taken

on October 4, 2007.  At that time, an MRI of the claimant’s

cervical spine was performed. This study was interpreted as showing

wide spread degenerative disc disease and arthritic facet changes

throughout the claimant’s cervical spine, but no evidence of any

impingement or compression of the nerves involving the claimant’s

left shoulder or upper extremity.       

A neurosurgical evaluation of the claimant by Dr. Brad Thomas,

on October 4, 2007, also failed to reveal that the claimant’s

difficulties were the result of any cervical defect. In his report,

Dr. Thomas stated:
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“The claimant presents to me with a nine-week
history of what sounds to me to be more
shoulder pain.”

In his physical examination, Dr. Thomas observed a full range of

motion of the claimant’s cervical spine, no tenderness to

palpitation to the claimant’s cervical spine, no significant

kyphotic deformity of the cervical spine, a negative Spurling’s and

Lhermitte’s tests, full strength of the upper extremities, no

fasciculations, no sensory loss of the upper extremities, trunk, or

head, normal reflexes, no Hoffman’s sign, and a normal gait.  

Dr. Thomas summarized his findings by stating:

“I do not feel that this (the claimant’s upper
back and shoulder complaints) is most likely
caused from a source in his cervical spine.”
(emphasis mine)

Dr. Thomas ended his report by recommending a further work up to

see if the claimant’s complaints were due to shoulder or cardiac

sources.

In December of 2007, the medical evidence indicates a

significant change in the claimant’s symptomology.  On December 6,

2007, Dr. Bebout recorded that the claimant was complaining of pain

in his neck, across his upper back, and into both his shoulders. On

December 10, 2007, Dr. Nathan Bennett recorded that the claimant

was complaining of pain in his left “upper back”, along with

numbness and tingling in the upper back.

 On December 17, 2007, an MRI was performed on the claimant’s

thoracic spine.  This test was interpreted as showing some thoracic

kyphosis and wide spread arthritic spurring and degenerative disc
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bulges throughout the mid to lower thoracic spine, but with no

focal disc protrusions or herniations. 

On January 15, 2008, Dr. Bebout recorded complaints of  pain

in the claimant’s upper back and his shoulder blades.  In his

physical examination of that date, Dr. Bebout noted the first

observation of any loss of range of motion of the claimant’s neck

or cervical spine, when he observed some loss of a full range of

extension of the cervical spine. Dr. Bebout also noted that the x-

rays of the claimant’s thoracic spine, taken on that date, showed

some arthritic changes with degenerative scoliosis at T6 and what

could possibly be a mild compression fracture at T9. 

 A triple phase bone scan was ordered by Dr. Bebout to

investigate the possibility of such a fracture. This scan was

performed on March 25, 2008.  However, this study was interpreted

as  essentially normal with no evidence of any recent fracture.

The claimant continued to see Dr. Bebout for difficulties with

his neck, upper back, and left shoulder, as well as complaints

involving his right elbow and right shoulder. Subsequent x-rays of

the claimant’s thoracic and lumbar spine in August of 2008,

continued to reveal the presence of degenerative arthritic spurring

and degenerative disc disease at multiple levels of the claimant’s

cervical and thoracic spines.  Also, in August of 2008, Dr. Bebout

responded to a direct inquiry from the respondent concerning a

causal relationship between the claimant’s neck, left shoulder, and

upper back pain and his employment-related fall on December 9,

2006.  In this response, Dr. Bebout expressly stated that, in his
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opinion, these difficulties were not a direct result of the

claimant’s employment-related fall.  He also indicated that he had

requested a bone density study, because osteoporosis could, in and

of itself, be the cause of the claimant’s continuing complaints.

On September 23, 2008, the claimant saw Dr. Bebout with

complaints of pain involving his left shoulder, neck, upper neck,

and upper back, with numbness and weakness all over.  Dr. Bebout

indicated that his diagnosis for these complaints was

osteoarthritis and osteoporosis of the spine and kyphosis of the

thoracic spine. 

On October 9, 2008, the claimant was examined by Dr. John

Kareus, a neurologist.  Dr. Kareus noted a history that the

claimant’s problems in his neck, shoulders, and scapula had begun

at the time of his employment-related fall and had progressively

worsened, thereafter. Dr. Kareus also noted that over the last

seven to eight months, the claimant had experienced increasing neck

pain and some stiffness and for the last one and a half to two

months had experienced an increasing problem with a vibration

sensation in his left foot that went up both legs and involved the

groin area. Finally, he noted that the claimant gave a history that

for the last one to two months he had begun to experience a shock-

like sensation from the T7 level down both of his legs, whenever he

flexed his neck forward.  Dr. Kareus diagnosed a possible cervical

and thoracic cord compression on the basis that the claimant had

exhibited a Lhermitte’s sign “by history” and that his examination

indicated hyperflexia at the biceps and below.  Curiously, none of
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the medical evidence presented indicates that the claimant has ever

exhibited a Lhermitte’s sign.  In fact, Dr. Thomas expressly noted

the absence of such a sign during his evaluation. Dr. Kareus

further diagnosed the claimant’s absent ankle reflexes as possibly

secondary to alcohol consumption.  Apparently, he was unaware of

the claimant’s previous lower back difficulties and surgery in the

early-1990's. Dr. Kareus recommended yet another MRI of the

cervical and thoracic spines.  

The recommended MRI studies of the claimant’s cervical and

thoracic spines were performed on October 28, 2008. The cervical

MRI was interpreted as continuing to show mild degenerative disc

bulges and mild degenerative arthritic changes at the C3 through C7

levels of the cervical spine, with no evidence of stenosis or

neurological impingement. The MRI of the thoracic spine was

interpreted as again showing degenerative disc bulging of the discs

from the T7 level through T11 levels, without any stenosis or

neurological compromise.  However, the thoracic MRI was also

interpreted as showing a disc protrusion or herniation of the C6-7

disc that “could not be completely evaluated” from the thoracic MRI

study.  I find it somewhat curious that this defect was not shown

on the cervical MRI or on any previous cervical MRIs.

The claimant continued to receive treatment from Dr. Bebout,

primarily for his left elbow difficulties. He was also seen for

cardiac difficulties by physicians at the Cooper Clinic and was

seen for his cervical and thoracic pain by a nurse practitioner (M.

Stanley) at the Mercy Hospital Scott County Rural Health Clinic. 
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On December 17, 2008, x-rays of the claimant’s lumbar spine

were interpreted as showing disc space narrowing with degenerative

end-plate changes or osteophytes at the L3-4, L4-5, and L5-S1

level. This study further showed joint space narrowing with

arthritic spurring of the claimant’s right hip.  A lumbar MRI  was

performed on the claimant on January 9, 2009.  This test was

interpreted as showing no significant abnormality at the L1-2 and

L2-3 levels with a broad posterior bulging or protrusion of the L3-

4 disc, which produced borderline canal stenosis.  At the L4-5

level, there was bulging of the disc with asymmetry to the right

foramen and foraminal arthritic spurring noted that caused mild

narrowing of the foraminal space.  Mild facet degenerative changes

with no disc abnormality were observed at the L5-S1 level.  This

would appear to be a somewhat surprising finding, as this was the

level of the previous surgery in the early-l990's.

The greater weight of the evidence clearly shows that the

claimant was experiencing extensive and wide spread degenerative

and arthritic changes throughout his entire spine, prior to his

employment-related fall on December 9, 2006. I recognize that

employment-related aggravations of pre-existing conditions can

constitute a compensable injury. I further recognize that it is

possible that a fall, such as that described by the claimant, could

have aggravated his wide spread degenerative and arthritic

conditions, involving his cervical, thoracic, and lumbar spines.

However, based upon the evidence presented, I do not find it is

likely or probable that this fall actually played any role in



F810375-Barham -14-

causing or aggravating the objectively demonstrated physical damage

to the claimant’s cervical, thoracic, or lumbar spine so as to

precipitate the subsequent complaints or difficulties the claimant

may have experienced with these portions of his body.  The greater

weight of the credible evidence, in the form of the opinions of Dr.

Bebout and Dr. Thomas, do not support the existence of such a

causal relationship. More importantly, the considerable lapse of

time between the employment-related fall and the initial onset of

any symptoms or difficulties indicative of physical damage to the

claimant’s cervical, thoracic, or lumbar spines would make the

existence of any causal relationship  unlikely or improbable. This

lapse of time, when coupled with the described progression of the

claimant’s subjective symptoms or difficulties, would make it far

more likely or probable that these subsequent symptoms or

difficulties are merely the result of the natural progression of

the claimant’s extensive and wide spread degenerative disc disease

and arthritic changes involving essentially his entire spine.

As the claimant has failed to prove this necessary causal

relationship between the work-related fall of December 9, 2006, and

any physical injuries to his cervical, thoracic, and lumbar spines

(i.e. neck and back), he has also failed to satisfy the

definitional requirements for establishing “compensable injuries”

to these portions of his body, set out in Ark. Code Ann. §11-9-

102(4)(A)(i). Thus, his claim for benefits attributable to alleged

injuries to these portions of his body must be denied and dismissed

in their entirety. 
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation

Commission has jurisdiction of this

claim.

2. On December 9, 2006, the relationship of

employee-employer-carrier existed between

the parties.

3. On December 9, 2006, the claimant earned

wages sufficient to entitle him to weekly

compensation benefits of $218.00 for

total disability and $163.00 for

permanent partial disability.

4. On December 9, 2006, the claimant

sustained compensable injuries to his

left shoulder and left elbow. 

5. The claimant has failed to prove by the

greater weight of the credible evidence

that he also sustained compensable

injuries to his neck and back in the

employment-related fall on December 9,

2006. Specifically, he has failed to

prove by the greater weight of the

credible evidence that this employment-

related fall caused or aggravated any of

the objectively established physical

damage or defects that involve the
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claimant’s cervical, thoracic, or lumbar

spines so as to result in any of the

symptoms or difficulties that the

claimant may have experienced.

6. The respondent remains liable for any

reasonably necessary medical services

required by the claimant for his

compensable left shoulder and left elbow

injury or any other appropriate benefits,

under the Act, for these injuries.

7. The respondent has controverted the

claimant’s entitlement to any benefits

for his alleged neck and back injuries.

ORDER

The respondent remains liable for all appropriate workers’

compensation benefits for the claimant’s compensable left shoulder

and left elbow injuries.

For the reasons heretofore stated in this Opinion, all claims

for benefits attributable to the claimant’s alleged injuries to his

neck and back must be and hereby are denied and dismissed in their

entirety.

IT IS SO ORDERED.   

                                                         
                                 MICHAEL L. ELLIG
                                ADMINISTRATIVE LAW JUDGE         
        


