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Claimant represented by HADLEY HINDMARSH, Attorney, Rogers,
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STATEMENT OF THE CASE

A hearing was held in the above styled claims on April 12,

2010, in Springdale, Arkansas.  The deposition of the claimant was

taken on January 20, 2010, and has been admitted as Respondents’

Exhibit No. 1.  

A pre-hearing order was entered in this case on December 8,

2009.  This pre-hearing order set out the stipulations offered by

the parties and outlined the issues to be litigated and resolved at

the present time.  A copy of this pre-hearing order was made

Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:

1. On March 13, 2008, the relationship of employee-self

insured employer-TPA existed between the parties.

2. The appropriate weekly compensation rates on this date

were $361.00 for total disability and $271.00 for

permanent partial disability.
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3. On March 13, 2008, the claimant sustained multiple

compensable injuries, including a compensable injury to

his right ankle.

4. The respondent specifically denies that the claimant

sustained a compensable injury to his right shoulder in

the accident of March 13, 2008.

5. There is no dispute at present over any benefits for the

admitted compensable injury of March 13, 2008.

6. On July 30, 2009, the relationship of employer-self

insured-TPA existed between the parties.

7. The appropriate weekly compensation rates on this date

were $361.00 for total disability and $271.00 for

permanent partial disability.

8. The respondents deny that the claimant injured his right

shoulder in any employment-related accident on July 30,

2009.

By agreement of the parties, the issues to be litigated and

resolved at the present time  were limited to the following:

1. Whether the claimant sustained a compensable injury to

his right shoulder on either or both March 13, 2008

and/or July 30, 2009.

2. The claimant’s entitlement to medical services.

In regard to these issues, the claimant contends:
  
“The claimant contends that an
employer/employee relationship existed between
the claimant and the respondents, and that the
claimant did suffer a compensable injury under
the State of Arkansas Workers’ Compensation
laws. More specifically, on or about March 13,
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2008, the claimant suffered a compensable
injury when a tree fell and struck claimant
while he was working within the scope of his
employment. The tree injured the right half of
his body, causing contusions to this right
shoulder and other injuries to the lower half
of his body. Claimant reported this injury and
sought medical treatment immediately.
Initially, after being seen by Dr. John
Dougherty and Dr. Chris Dougherty, claimant
was given pain medication for his suffering
and surgery was performed to correct problems
in claimant’s hip and right leg on August 29,
2008.  That this surgery was a compensable
injury and was not contested by respondents,
and consequently they paid for this procedure.
Several weeks after this procedure, as
claimant was weaning off the pain (sic) which
he was taking both for the pain from the
accident and the pain from the August surgery,
he began to notice that the pain in his right
shoulder, which he had felt after the initial
accident, became more severe as the
medications wore off. Claimant then sought
further treatment for his shoulder, and was
seen by Dr. Ornette Gaines, who recommended
that surgery was necessary to correct his
problem. Respondents denied this treatment.
Claimant continues to have problems as a
result of the March 13, 2008 injury. The
respondent has controverted this claim for
additional compensation. 

Claimant fell approximately 8 feet from a
trailer while working on a heavy duty truck.
Claimant landed on his right side, hitting his
head, and injuring various areas of his body,
including his right shoulder.”

 
In regard to these issues, respondents contend:

“The respondent contends that all medical
benefits to which the claimant is entitled
have been paid. The respondent further
contends that all indemnity benefits to which
the claimant is entitled have been paid.
Additionally, the respondent contends the
claimant did not sustain a compensable injury
to his right shoulder during the course and
scope of his employment with the respondent
while he was performing employment-related
services. The respondent further contends that
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the claimant is not entitled to any medical
treatment for an injury to the claimant’s
right shoulder.  Additionally, the respondent
states that no compensable event is the major
cause of the claimant’s current disability or
need for medical treatment. The respondent
also states that any additional medical
treatment sought by the claimant is not
reasonable or necessary as a result of a
compensable injury. The respondent further
contends that the medical treatment sought by
the claimant is not authorized, reasonable or
necessary as the result of a work-related
injury. Finally, the respondent pleads lack of
notice as a statutory defense.”

 DISCUSSION

I. COMPENSABILITY

The claimant contends that he sustained compensable injuries

to his right shoulder in two separate employment-related incidents

or accidents.  The first of these incidents occurred, when he was

struck by a tree and knocked to the ground, on March 13, 2008.  The

second of these incidents or accidents occurred when he was

attempting to pull himself up onto the seat of the piece of a heavy

equipment. At that time, he experienced a sudden severe pain in his

right shoulder, was unable to hold onto the equipment, fell to the

ground, and landed on his right shoulder. The burden rests upon the

claimant to prove the alleged employment-related injury or injuries

to his right shoulder.

Ark. Code Ann. §11-9-102(4)(D) requires the claimant to prove

by medical evidence the actual existence of the physical injury or

damage that is alleged to be compensable.  Further, the claimant

must show that the actual existence of this physical injury or
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damage is supported by “objective findings”, as that term is

defined by Ark. Code Ann. §11-9-102(16)(A)(i).  

The medical record shows that several physicians have

diagnosed the presence of physical injury or damage to the

claimant’s right shoulder. The first of these physicians was Dr.

Ornette Gaines, on November 13, 2008. In her report of that date,

Dr. Gaines recorded complaints involving both shoulders. On

physical examination, Dr. Gaines noted a loss of range of motion in

both shoulders, and inability to lift both arms overhead. She also

noted point tenderness to palpitation on the posterior aspect of

the right shoulder.  However, she gives no particular diagnosis

except that of shoulder pain.  

The emergency room report of the Northwest Arkansas Medical

Center, dated January 7, 2009, recorded complaints of right

shoulder pain.  The physical examination of the claimant at that

time, noted moderate tenderness to palpitation on the top of the

right shoulder in the glenohumeral area.  This evaluation resulted

in a diagnosis of bursitis of the right shoulder.

In his report of July 31, 2009, Dr. C. Wade Fox recorded

complaints of right shoulder pain.  In his physical examination, he

noted tenderness to palpitation of the subdeltoid bursa and the

bicipital tendon over the front clavicle.  He also noted decreased

range of motion in strength and the inability of the claimant to

move his right arm.  X-rays, which were taken at that time, were

interpreted as showing an abnormality indicative of a possible

fracture of the right clavicle.  The claimant’s right shoulder
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difficulties were diagnosed by Dr. Fox as a closed fracture of the

right clavicle and a contusion of the right shoulder/arm.

  On August 14, 2009, the claimant was seen by Dr. Jim Burrow

for follow up of his right shoulder and upper arm complaints. On

physical examination, Dr. Burrow noted point tenderness over the

clavicle and limited range of motion of the shoulder, both active

and passive. His diagnosis was simply that of right shoulder joint

pain. 

The final relevant medical reports and records are those of

Dr. Christopher Dougherty, an orthopaedist. Dr. Dougherty

diagnosed the claimant as experiencing right shoulder pain, right

shoulder impingement syndrome, and a rotator cuff tear of his right

shoulder. These diagnoses of Dr. Dougherty are based upon

abnormalities shown on x-rays and ultrasound tests, as well as his

clinical evaluations.  

I find the foregoing medical evidence to be sufficient to

“establish” the actual existence of physical injury or damage to

the claimant’s right shoulder. Further, I find that the actual

existence of this physical injury or damage is supported by

objective findings, particularly in the form of ultrasound studies

and x-rays. Thus, the claimant has satisfied the statutory

requirements for his right shoulder difficulties to constitute a

“compensable injury” that are contained in  Ark. Code Ann. §11-9-

102(4)(D).  

The claimant must next prove that these medically established

and objectively documented physical injuries or damage to his right
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shoulder satisfy the definitional requirements for a “compensable

injury” that are contained in Ark. Code Ann. §11-9-102(4)(A)(i).

These definitional requirements are:

(1) The physical injury or damage must arise

out of and occur in the course of the

employment.

(2) The physical injury or damage must be

caused by a specific incident.

(3) The physical injury or damage must be

identifiable by time and place of

occurrence.

(4) The physical injury or damage must cause

internal or external physical harm to the

claimant’s body.

(5) The physical injury or damage must

require medical services or result in

disability.

In order to satisfy the first three of these definitional

requirements, the claimant must prove the existence of a causal

relationship between one or both of the identified employment-

related incidents or accidents, and the medically established and

objectively supported physical injury or damage to his right

shoulder. However, he need not prove the existence of this causal

relationship to an absolute certainty. It is only necessary that he

show that the existence of this causal relationship is likely or

probable. Further, it is not necessary that either or both of the
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employment-related incidents or accidents be the sole or even

“major” cause of the physical damage to his shoulder. Nor, as

alleged by the respondents, is it necessary that he prove that the

employment injury was the “major cause” of any disability or need

for treatment, which is only required for compensable injuries that

fall under the definitional category of Ark. Code Ann. §11-9-

102(4)(A)(ii). It is only necessary that one or both of these

incidents or accidents be a causal or contributing factor of the

physical injury. Finally, expert medical opinion on causation is

not absolutely necessary. However, in order to be considered, any

expert medical opinion on causation must be stated within a

reasonable degree of medical certainty.

In the present case, as in many cases, the claimant’s own

statements and testimony are the only direct evidence presented to

establish this required causal relationship. Although testimony by

an interested party is never to be considered uncontradicted,

neither can it be arbitrarily disregarded. If such testimony is

found to be credible, it may be sufficient, in and of itself, to

prove any fact that it is legally competent to address.

At the hearing, the claimant testified that with the exception

of “regular aches and pains”, he had experienced no problems with

his right shoulder, prior to March 13, 2008. It was his further

testimony that, on March 13, 2008, while performing his regular

employment activities for the respondent, he was struck on his left

side by a falling tree (not the right side as his contentions

indicated) and was knocked to the ground. He described hitting the
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ground on his right side. He testified that immediately following

this incident, he began experiencing pain in his right shoulder,

especially when he lifted his arm to or above shoulder level, or

moved his arm around. It was his testimony that he reported his

right shoulder difficulties to the respondent and also reported

these right shoulder complaints to all of the various doctors that

evaluated and treated him, after the March 13, 2008 incident.

However, he subsequently testified that he did not tell Dr.

Christopher Dougherty about his right shoulder, until after Dr.

Dougherty had performed surgery on his right ankle. Finally, he

testified that he expressly told Dr. Dougherty about his right

shoulder difficulties, on January 5, 2009, when he was released by

Dr. Dougherty from treatment for his compensable right ankle

injury. It was his testimony that his right shoulder difficulties

persisted up to the second employment-related incident on July 30,

2009.  

In regard to this second incident,  the claimant testified,

that on July 30, 2009, as part of his regular employment duties, he

was climbing onto a piece of heavy equipment.  While using his

right arm to pull himself up onto the piece of equipment, he felt

a sudden severe pain in his right shoulder.  This pain caused him

to lose his grip and fall off of the equipment onto the ground.  He

testified that he again landed on his right shoulder and side.

Following this incident, the claimant described a considerable

increase in the pain and other symptoms involving his right

shoulder. He stated that he reported this new incident and
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resulting difficulties to the respondent and was sent for medical

treatment, by the respondent, to the WellQuest Medical Clinic in

Bentonville, Arkansas. There he was treated by Dr. C. Wade Fox and

Dr. Jim Burrow.  He was ultimately referred from this facility to

Dr. Christopher Dougherty, an orthopaedic specialist.  

The initial medical records from the various physicians at

WellQuest Medical Clinic noted that the claimant gave essentially

the same description of the March 13, 2008 incident or accident as

that stated in his testimony at the hearing. However, these records

contain no mention of any impact or trauma to the claimant’s right

shoulder, nor do these records note any complaints or symptoms

involving the claimant’s right shoulder (although they do mention

complaints involving the left shoulder). The initial records and

reports of Dr. Christopher Dougherty also fail to mention any

complaints or symptoms involving the claimant’s right shoulder.

However, Dr. Dougherty expressly noted that the claimant’s left

shoulder complaints had resolved.

The first report of any right shoulder difficulties in the

WellQuest records does not appear until Dr. Ornette Gaines report

of November 13, 2008, some eight months following the employment-

related incident of March 13, 2008. In this report, Dr. Gaines

recorded that the claimant was complaining of pain upon movement of

his arms, but expressly stated that the claimant denied any fall or

direct trauma to the shoulder. She stated that, although the

claimant was seeking medical attention for right shoulder pain, he

was actually hurting in both of his shoulders and described similar
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findings involving both shoulders on physical examination.  She

also recorded that the claimant’s previous left shoulder pain

seemed to have gotten better about the same time that his

foot/ankle complaints had gotten worse. Finally, she indicated that

the claimant stated that he noticed his shoulder pain when his foot

doctor (Dr. Dougherty) began weaning him off his pain medication.

The records of Dr. Dougherty continued to note no complaints

involving the claimant’s right shoulder, through the claimant’s

discharge on January 5, 2009. The first mention of right shoulder

complaints is contained in the record of Dr. Dougherty, dated

September 2, 2009. In this report,  Dr. Dougherty indicated that

the claimant was attributing these complaints to the employment-

related fall on July 30, 2009.

On January 7, 2009, the claimant had been seen at the

emergency room of the Northwest Arkansas Medical Center for the

primary complaint of syncope. However, the records of this facility

also indicate that the claimant complained of back pain and mild

right upper extremity pain. On physical examination, moderate

tenderness to palpitation was noted that involved the top of the

claimant’s right shoulder, in the glenohumeral area.  There is no

indication that the claimant attributed these difficulties to the

employment-related incident on March 13, 2008, or to any particular

event or activity. These complaints were diagnosed simply as

bursitis of the right shoulder.  

On June 2, 2009, the claimant was seen at WellQuest by Dr. C.

Wade Fox, for injuries sustained in a motor vehicle accident on
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that same date. However, the only complaints noted were small

lacerations to the claimant’s left cheek, left side of neck, and

left forearm, where he had been struck by glass fragments, which

were apparently from the shattered side window of the vehicle.

There is no record of any right shoulder complaints.  

The claimant offers no reasonable explanation for the failure

of all these medical providers to record any symptoms or

complaints, involving his right shoulder or to note any

abnormalities  involving his right shoulder on numerous physical

examinations, until long after the incident or accident on March

13, 2008.  If, as the claimant testified, he began experiencing

significant complaints with his right shoulder immediately

following the employment-related incident on March 13, 2008, it is

difficult to conceive that he would have failed to report these

complaints to his various treating physicians.  If, as the claimant

testified, he did report these complaints to all of his treating

physicians, I find it impossible to believe that they would have

all failed to make any note of such a fact.  Finally, even if the

claimant did fail to report such complaints, it is impossible to

believe that all of the numerous competent physicians, who

repeatedly examined the claimant during this period, would have

failed to note the observation any abnormalities with the use or

function of the claimant’s right arm or shoulder.

I recognize, in a report of November 13, 2008, Dr. Gaines

states:

   “I suspect pain (in shoulders) is due to accident”. 



F803300/F909419-Baio -13-

This opinion is expressed in such terms that would not

indicate that it is stated within a reasonable degree of medical

certainty.  Further, Dr. Gaines gives no explanation as to how she

arrived at this conclusion. When this statement is considered in

light of the obvious lack of any recorded complaints and lack of

recorded clinical findings (either objective or subjective)

involving the claimant’s right shoulder and the prior medical

records, I simply find that this opinion by Dr. Gaines is not

entitled to any weight and credit.

After consideration of all the evidence presented, I find that

the claimant has failed to prove by the greater weight of the

credible evidence that the employment-related incident or accident

of March 13, 2008, was a likely or probable cause of any

subsequently established physician injury or damage to his right

shoulder.  The evidence presented simply fails to show that this

employment-related incident produced stress or trauma to the

claimant’s right shoulder to have logically played a causal role in

the subsequently diagnosed and objectively supported physical

injury or damage to his right shoulder.  The greater weight of the

evidence also fails to show that this physical injury or damage

manifested itself within a reasonable period of time following the

employment-related incident of March 13, 2008.  Finally, the record

does show other reasonable cause for this physical injury or

damage.  Thus, the claimant has failed to prove that he sustained

a “compensable injury” to his right shoulder in the employment-

related accident of March 13, 2008.
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However, there still remains the alleged employment-related

incident of July 30, 2009. In regard to this incident, the

mechanics of the accident that was described by the claimant in his

testimony, coincides with that recorded in the medical evidence.

Both of these describe an incident that would have caused both

stress on and direct trauma to the claimant’s right shoulder.

The claimant’s testimony and the  medical evidence both note

an onset of sudden severe symptoms, including pain in the

claimant’s right shoulder that occurred contemporaneously with the

described employment-related incident of July 30, 2009. On clinical

examination, shortly after this incident, abnormalities were

observed in the appearance and use of the claimant’s right

shoulder, as well as radiographic abnormalities, that would be

indicative of a recent or acute injury.

I would note that the claimant’s testimony and the medical

evidence shows these symptoms to be of far greater magnitude and

involving  different areas of the  claimant’s right shoulder than

those recorded in the prior medical records of November 13, 2008

and January 7, 2009. The various diagnosis of the claimant’s right

shoulder difficulties, following incident on July 30, 2009, is also

significantly different than the diagnosis given the claimant’s

right shoulder complaints, prior to this incident.

Clearly, the claimant’s testimony and the medical evidence

shows the existence of some degree of right shoulder difficulties

and possible physical damage, prior to the incident on July 30,

2009, which I have previously found not to be compensable.
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However, this fact does not, in and of itself, prevent a finding

that the employment-related incident or accident of July 30, 2009,

was a likely or probable cause of the claimant’s right shoulder

damage and resulting difficulties, after that date. Employment-

related aggravations of pre-existing conditions, whether such pre-

existing conditions be employment-related or otherwise, have

traditionally been recognized as a separate compensable injury, in

its own right. Thus, even though the claimant may have had some

pre-existing bursitis or other condition that involved his right

shoulder, at the time of his employment-related incident on July

30, 2009, this would not prevent his subsequent right shoulder

difficulties from constituting a compensable injury, under the Act.

Unlike the claimant’s prior employment-related incident or

accident of March 13, 2008, the greater weight of the credible

evidence presented shows that the employment-related incident of

July 30, 2009, did result in direct stress and trauma to the

claimant’s right shoulder. First, the claimant’s actions in

attempting to use his right arm to assist in pulling his 347 pounds

of weight up onto the heavy equipment would have resulted in

substantial stress on the shoulder joint. Secondly, the claimant

landing on the ground on his right shoulder would also have

produced significant direct trauma to this joint, particularly,

when the claimant’s substantial weight is considered.  Clearly,

either of these stressful or traumatic actions could have logically

caused the subsequently diagnosed physical injuries to the

claimant’s right shoulder.



F803300/F909419-Baio -16-

Again, unlike the March 13, 2008, incident, the greater weight

of the credible evidence shows that the claimant had an initial

onset of symptoms, which were indicative of the physical injuries

diagnosed, that occurred contemporaneously with the stress and

trauma from the accident. These difficulties were immediately

reported to the respondent and medical treatment was sought. The

findings of the medical providers were consistent with a recent or

acute injury.  

The evidence presented further fails to show any other

reasonable cause for the diagnosed physical injuries or damage.

Unlike the claimant’s prior diagnosis of bursitis of the right

shoulder, which could have been caused from the claimant’s simply

moving or using his shoulder joint, the diagnosis of a contusion

and possible fracture of the clavicle made by Dr. Fox or the

rotator cuff tear diagnosed by Dr. Dougherty would require a

specific incident that would place substantial stress on the

shoulder joint or substantial impact or trauma, such as the

described incident of July 30, 2009.  

After consideration of all the evidence presented, I find that

the injuries to the claimant’s right shoulder, which have been

diagnosed by Dr. Fox and Dr. Dougherty, are logically attributable

to the described employment-related incident of July 30, 2009.

Further, the evidence proves that symptoms consistent with the

occurrence of such physical injury or damage had an initial onset

contemporaneous to this employment-related incident. Finally, the

evidence presented reveals no other reasonable cause for the
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diagnosed physical injury or damage. Thus, following the

longstanding rule announced in Eddington v. City Electric Company,

237 Ark. 804, 376 S.W. 2d 550 (1964), I find that the claimant has

proven the necessary causal relationship between the specific

employment-related incident of July 30, 2009, and the subsequently

diagnosed physical injury to his right shoulder. Thus, the claimant

has assigned the first three definitional requirements for a

“compensable injury”, contained in Ark. Code Ann. §11-9-102(4)(A).

The reports of Dr. Dougherty are sufficient, in and of

themselves, to prove that the claimant’s employment-related injury

of July 30, 2009 caused internal physical harm to his body. The

existence of this physical harm is objectively established by the

abnormalities noted on the ultrasound that was performed at Dr.

Dougherty’s request.  Thus, the claimant has satisfied the fourth

definitional requirement of Ark. Code Ann. §11-9-102(4)(A)(i).  

The medical record shows that Dr. Fox, Dr. Burrow, and Dr.

Dougherty were all of the opinion that the claimant’s employment-

related right shoulder difficulties required medical services and

significantly limited his potential employment activities.  Dr.

Fox and Dr. Burrow are general or family practitioners and Dr.

Dougherty is an orthopaedic surgeon. I find their opinions to be

convincing. Thus, the claimant has proven that his employment-

related right shoulder injury of July 30, 2009, required medical

services and resulted in disability.  This would satisfy the final

definitional requirement of Ark. Code Ann. §11-9-102(4)(A)(i).



F803300/F909419-Baio -18-

In summary, I find that the claimant has failed to prove that

he sustained any compensable injury to his right shoulder on March

13, 2008, but has proven the occurrence of a compensable injury to

his right shoulder on July 30, 2009. In regard to the compensable

injury of July 30, 2009, the claimant has established by medical

evidence, which is supposed by objective findings, the actual

existence of this physical injury. The claimant has further proven

that this physical injury arose out of and occurred in the course

of his employment, was caused by a specific incident, is

identifiable by time and place of occurrence, and required medical

services or resulted in disability.

II. BENEFITS

The only benefits that the claimant is seeking at this time is

in the form of medical services. Clearly, Ark. Code Ann. §11-9-508,

entitles the claimant to “reasonably necessary medical services”

for his compensable right shoulder injury. However, the burden

still rests upon the claimant to prove that the medical services

provided and recommended to him actually represent such reasonably

necessary medical services.

In order to meet this burden, the claimant must first prove

that the disputed medical services were necessitated by or

connected with the compensable injury. Secondly, he must prove that

these medical services were reasonable, in light of the potential

benefit that they offer in restoring the claimant to as near the

preinjury state as the permanent character of the injury would

allow.
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In the present case, the evidence reveals that the medical

services provided the claimant for his right shoulder complaints,

on and after July 31, 2009, by and at the direction of Dr. Fox, Dr.

Burrow, and Dr. Dougherty, were necessitated by or connected with

the compensable right shoulder injury of July 30, 2009. All of the

services provided by these physicians were intended to either

accurately diagnose the nature and extent of the injury, to treat

the actual physical damage caused by the injury, or to reduce or

alleviate the symptoms and complaints caused by this physical

damage. A review of the medical evidence shows that the type of

services provided and recommended by these physicians for these

various purposes, coincide with the type of services generally

recognized and commonly employed throughout the medical community

of this area for the purpose of diagnosing and treating shoulder

injuries such as that experienced by the claimant. 

After consideration of all the evidence presented, it is my

opinion that the medical services provided and recommended to the

claimant for his right shoulder complaints by and at the direction

of Dr. Fox, Dr. Burrow, and Dr. Dougherty, on and after July 31,

2009, represent reasonably necessary medical services for the

claimant’s compensable right shoulder injury. Pursuant to Ark. Code

Ann. §11-9-508, the respondents would be liable for the expense of

these services, subject to the medical fee schedule.

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this case.
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2. On March 13, 2008 and July 30, 2009, the relationship of

employee-self insured employer-third party administrator existed

between the parties.

3.  On these dates, the claimant earned wages sufficient to

entitle him to weekly compensation benefits of $361.00 for total

disability and $271.00 for permanent partial disability.

4. On March 13, 2008, the claimant sustained various

compensable injuries, including a compensable injury to his right

ankle.

5. The claimant has failed to prove that he also sustained a

compensable injury to his right shoulder in the employment-related

incident or accident on March 13, 2008. Specifically, he has failed

to prove that this employment-related incident or accident was a

likely or probable cause of any physical injury to his right

shoulder.

6. The claimant has proven by the greater weight of the

credible evidence presented that he did sustain a compensable

injury to his right shoulder in a specific employment-related

incident on July 30, 2009. Specifically, the claimant has

established by medical evidence, which is supported by objective

findings, the actual existence of a physical injury to his right

shoulder. He has further proven by the greater weight of the

credible evidence that this physical injury to his right shoulder

arose out of and occurred in the course of his employment, on July

30, 2009, was caused by a specific incident, is identifiable by
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time and place of occurrence, resulted in internal physical harm to

his body, and required medical services or resulted in disability.

7.  There is no dispute, at the present time, over any

benefits for the claimant’s admittedly compensable injuries of

March 13, 2008. 

8. The medical services provided and recommended to the

claimant, on and after July 31, 2009, by and at the direction of

Dr. Fox, Dr. Burrow and Dr. Dougherty, constitute reasonably

necessary medical services, under Ark. Code Ann. §11-9-508.

Pursuant to the provisions of this subsection, the respondents are

liable for the expense of these services, subject to the medical

fee schedule.

9. The respondents have denied the occurrence of any

compensable injury to the claimant’s right shoulder, either on

March 13, 2008, or July 30, 2009, and have controverted the

claimant’s entitlement to any benefits attributable to such an

injury.

10. As no controverted indemnity benefits have been awarded to

the claimant, at the present time, no controverted attorney’s fee

can be awarded to his attorney.

ORDER

The respondents remain liable for all appropriate benefits to

which the claimant may be entitled for the admitted compensable

injuries of March 13, 2008. 

The respondents shall be liable for the expense of reasonably

necessary medical services provided and recommended to the claimant
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for his compensable right shoulder injury, on and after July 31,

2009, by Dr. Fox, Dr.  Burrow, and Dr. Dougherty.  This liability

is subject to the medical fee schedule.

All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                  
           MICHAEL L. ELLIG

                        ADMINISTRATIVE LAW JUDGE            

                               


